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The convention which met in 1787 to draft a federal con- 
stitution never seriously questioned the wisdom of providing 
for an executive veto and this in spite of the fact that only four 
of the states had at that time any such provision in their con- 
stitutions. Only two members, Franklin and Gorham seemed 
to have spoken against any veto power whatever, while a few, 
Wilson, Reed, Hamilton and Gouveneur Morris argued for an 
absolute veto power. The real difference of opinion, however, 
was between those who favored a qualified veto power in the 
President alone and those who favored joining with the Presi- 
dent a suitable number of the judiciary in the exercise of this 
power. Realizing that a veto power would be given, Wilson 
and Madison, probably the two ablest members of the conven- 
tion, led the fight for the joining of the judiciary and the execu- 
tive. Not satisfied with the indecisive vote of four states to 
three against their proposal, they brought the matter up again 
and again, and even after the matter had seemingly been settled 
for good, late in the proceedings of the convention Madison 

* The legal aspects of the “Executive Veto” will be treated in an article 
by Professor Tuttle to appear in a succeeding number of the Onto StTaTE 
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proposed that all laws of Congress should be submitted to the 
President and the Supreme Court separately. If both disap- 
proved, a three fourths of both Houses would be necessary to 
overide the veto; if one only disapproved a two-thirds vote 
would be sufficient. The convention having decisively defeated 
this proposal by a vote of eight states to three, the question was 
not raised again. 

It was in the debate on this question that we catch a glimpse 
of what was probably the half formed opinion of most of the 
members in respect to the power of the courts to declare laws 
unconstitutional. Said Elbridge Gerry, as a reason for opposing 
the joining of the judiciary and executive in the veto power, 
“They (the courts) have a sufficient check . . . by their exposi- 
tion of the laws which involved a power of deciding upon their 
constitutionality. In some states the judges had actually set 
aside laws as being against their constitution. This was done 
too with general approbation.” 

The explanation of the difference in the attitude of the 
states as reflected in their constitutions and the federal consti- 
tutional convention in respect to the veto power is found in the 
character of this federal body. The attitude of mind back of 
the Declaration of Independence was not the attitude of mind 
back of the framing of the federal constitution. Many of the 
men who, like Jefferson, Sam Adams, and Patrick Henry, were 
passionate in their desire for individual liberty and jealous and 
suspicious of governmental power were present neither in body 
nor spirit in the constitutional convention. That body was a 
body representing the conservative elements of the country, 
feeling deeply the need of a strong national government and 
concerned not so much with preserving the rights of the states 
as with creating a national government of real power. The 
sentiment of the convention as a whole was probably expressed 
by Gerry when he said, “The evils we experience flow from the 
excesses of democracy,” and though Gouverneur Morris was 
more a hater of democracy than most of the members, he prob- 
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ably expressed a very general opinion when, in discussing the 
veto power, he said, “It has been said that the Legislature 
ought to be relied upon as the proper guardians of liberty. The 
answer was short and conclusive. Either bad laws will be 
passed or not. On the latter supposition no checks will be 
wanted. On the former a strong check will be necessary and 
that is the proper supposition. Emissions of paper money, 
largesses to the people, a remission of debts and similar mea- 
sures will at some time be popular and will be pushed for that 
reason.” 

It is not surprising, therefore, that the convention, admiring 
as it did the British constitution, should have followed the 
example of the British veto by incorporating the same power 
in a modified form in the proposed constitution. “It is tolerably 
clear,” says Sir Henry Maine, “that the mental operation 
through which the framers of the American constitution went 
was this: ‘They took the King of Great Britain, went through 
his powers and restrained them whenever they seemed to be 
excessive or unsuited to the circumstances of the United States. 
. . . It was no anticipation of Queen Victoria but George III 
himself whom they took for their model.’ ” 

The experience of Ohio in respect to the veto power was 
altogether different. The people of this western territory 
were intensely partisan followers of the new Republican party 
under the leadership of Thomas Jefferson. They did not share 
the admiration of the “framers” of 1787 for the British consti- 
tution, nor were they impressed with the example in the federal 
constitution of a monarchial veto power. The opposition to the 
veto power was intensified by the long standing and bitter con- 
troversy with the Territorial Governor, General Arthur St. 
Clair, who possessed under the Ordinance of 1787 the absolute 
veto power. A remonstrance in the second Territorial Legisla- 
ture at Chillicothe over the manner of his exercise of this abso- 
lute veto power was presented to him on behalf of both Houses 
and a similar remonstrance was sent to Congress. They re- 
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quested him to return to them, before adjournment, bills he 
felt he could not approve so that they possibly might amend 
them in a way to meet his objections, but he refused, saying, 
“T am sorry to tell you that it is altogether out of my power to 
comply with it. The Ordinance of the government has placed 
in the Governor an absolute negative on the bills of both Houses 
and your request is that it may by me become vested into a kind 
of qualified veto. You do not indeed require that should the 
objections be thought of little weight your acts may become 
laws without the Governor’s assent. That would have been too 
directly in the face of the Ordinance, though without it I must 
own I cannot see any use in sending the objections to you.” 
The controversy became so bitter that at one time a mob of very 
respectable citizens in Chillicothe broke into the house where 
Governor St. Clair and some of his friends boarded and were 
only stopped from a physical assault upon the Governor by 
drawn pistols and the intercession of Thomas Worthington. 

It was in this “climate of opinion” that the convention met 
in 1801 to draft a constitution for the newly created state of 
Ohio. It is not surprising that in the sketchy Journal of this 
convention one finds no proposal or even suggestion for an 
executive veto power. This short constitution was probably 
copied in large part from the constitution of Tennessee drafted 
a few years before which constitution contained no reference to 
a veto power. It was later claimed by Governor Hoadley that 
since this constitution was never submitted to the people for 
ratification, byt put into effect by the convention itself, it did 
not represent the true feeling of the people on the question of 
the veto power, being just a “fortuitious happening,” but there 
certainly is no evidence that the people’s representatives did 
not in this matter truly represent the people’s will. 

This is evidenced by the fact that when the second constitu- 
tional convention met in 1851 opinion had not greatly changed. 
It is true that by this time the example of the federal constitu- 
tion had found a place in a number of state constitutions. “We 
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find,” said a member of the convention, “that all the new con- 
stitutions made within the last few years, the progressive consti- 
tutions as they were called, those embodying the spirit of the 
day . . . contained a two-thirds vote.” The feeling against the 
veto was however still so strong that the convention voted down 
by a decisive vote a very modest proposal for a governor’s veto 
which could be overridden by a legislative vote of a majority 
of the elected members. The sentiment of this convention was 
probably expressed by Judge Rufus Ranney when, as a dele- 
gate, he said, “I conclude by declaring that I shall vote against 
all vetoes, everywhere, in all forms, and upon all occasions.” 
It is interesting to note that this great lawyer at this early date 
favored a referendum to the voters of all that he called impor- 
tant legislation. He was opposed, he said, “to giving to the 
legislature power to enact all laws until they had been submitted 
to a direct vote of the people.” 

The argument used in this convention by those who favored 
a modest executive veto was not only the need of a check upon 
hasty and ill advised legislation, but as well the need of giving 
to the office of Governor greater prestige. Thomas Corwin, 
when governor, said that so far as he could discover the only 
prerogatives of the governor of Ohio were to grant pardons 
and commission notaries public. The position of the governor 
in the popular mind at that time is seen in a statement of a 
delegate in the convention. “Now, sir, within my recollection, 
if you were to go around and inquire who was the governor of 
Ohio where there were twenty men present, they would look 
at each other in perfect surprise and perhaps not a person pres- 
ent would be able to tell you. . . . On the other hand, if you 
should go into the state of Pennsylvania . . . if you were to meet 
little boys and girls and ask them who was the governor of 
Pennsylvania, they would answer you just as readily as they 
would give the name of their teacher because of this thing, the 
veto power, in the hand of the executive.” 

In the convention of 1874 there was a strong sentiment for 
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an executive veto. Though the statement of Governor Tom 
Corwin was often quoted as showing the low estate into which 
the office of governor had fallen, the real reasons for the exist- 
ence of such power was, it was argued, found in the need of a 
check upon unwise legislation. “For more than seventy years,” 
said a delegate, “our laws have been enacted by a simple ma- 
jority vote of each branch of the General Assembly and the 
result has been that acts of questionable constitutionality and 
doubtful expediency have been numbered among the statutes.” 
“Does not every lawyer know,” said another delegate, “that 
our libraries are filled with statute books and the great body of 
them are filled with repealed statutes which have been enacted 
through hasty legislation because there was no check upon the 
General Assembly?” 

The fight in this convention for a veto provision was led by 
Samuel F. Hunt, whose youth was often referred to, and 
George Hoadley, both from Hamilton County. The fight 
against it was led by Wm. H. West, “the blind man eloquent,” 
Joseph P. Carberry, and John B. Coats. The question of the 
veto power took up a good deal of the time of the convention 
and the debate upon it, due to the great ability of those who 
participated, was of an unusually high order. 

At this time, out of the thirty-seven states in the Union, 
thirty-two had in their constitutions a provision for some kind 
of an executive veto, but ten of these, including several close to 
Ohio, required only a majority legislative vote to override the 
veto. , 

The first proposal adopted in the convention of 1874 was 
for a veto to be overridden by a two-thirds legislative vote. 
This was later changed to a three-fifths vote and still later to a 
majority vote of elected members. This last plan was one sub- 
mitted by Campbell, a much respected member of the conven- 
tion who had been for many years a member of Congress, as a 
compromise plan and was thought to be the final decision of the 
convention, but Hunt and Hoadley were determined to secure 
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a stronger executive veto power and so the question was again 
opened up for debate. The able arguments of these men were 
so effective that the convention again made a decision, and this 
time in favor of a three-fifths vote. The feeling by this time 
had become quite bitter as is evidenced by the remarks of West 
upon the motion of Hoadley to reconsider the vote just taken 
in favor of a three-fifths vote so as to clinch the vote. “I regret 
very much,” said West, “that this matter has reached the crises 
where it has. I really did hope in framing a constitution here 
that I could give it my cordial support. I supposed the matter 
settled by the compromise we made the other day... . I simply 
desire to state to the convention — but it is not in temper now, 
I see, to listen to anything or hear anybody. We have nothing 
more to do, I suppose, but to record the edict of the veteran 
autocrat of the Commercial and the young princes of the En- 
quirer, issued forth this morning. It is introducing into the 
constitution a new feature that our people are not accustomed 
to and because of which, together with other features, will array 
against it such opposition as to secure its defeat.” “If I have no 
other legacy or inheritance,” said Coats, a bitter opponent of any 
veto power, “to transmit to posterity in general, or to those who 
sustain a nearer and dearer relationship who shall survive me or 
come after me bearing my humble name, I desire to leave to 
such what I conceive to be the honorable record of my action 
here in opposition to this proposition. . . . It is an insult to the 
people to give out to them for their approval an instrument 
emanating from this body with this objectionable feature in- 
corporated therein.” 

The prophecy of these men as to the reception the work of 
the convention would receive at the hands of the people was 
fulfilled, for the constitution was rejected by them in toto as 
well as the separate proposals submitted. How far this rejec- 
tion was due to the inclusion of the veto provision it is hard to 
say, for there were other provisions which proved to be equally 
if not more unpopular. That it had its part is seen in the state- 
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ment of the Cincinnati Commercial, which favored ratification 
on the eve of the election. Said this paper, “The principles of 
minority representation and veto have provoked the greatest 
discussion and dissension on the articles in the constitution and 
will probably be the main questions in its ratification.” Camp- 
bell strongly opposed ratification and did so no doubt in part 
because of the defeat in the convention of his veto plan. 

After the vote, however, the newspapers seemed to think 
that other sources of dissatisfaction were the main causes of its 
rejection. The length of the convention, lasting as it did for 
almost a year, wearied the people so that, according to the 
Ohio State Journal, “There were probably not a thousand men 
in Ohio who had read the constitution through when they came 
to vote upon it.” The fact, that, of the one hundred and four 
members, sixty-four were lawyers, and that the entire bar, be- 
cause of the section on the Judiciary, were a unit for it, made 
the people suspicious of it. The including, among the separate 
matters submitted, of a proposal for the licensing of liquor, led 
the temperance forces to vote en masse against it, and the rejec- 
tion by the convention with but one vote in its favor, of a reso- 
lution permitting the legislature to appropriate school funds to 
denominational schools, with an attendant bitter debate, created 
strong Catholic opposition. “The constitution,” said the Cin- 
cinnati Commercial, “encountered more opposition among 
Catholics because of the failure to make provision for a division 
of the school fund than we had anticipated. The advice of the 
Catholic Telegram to vote against it as a protest against a wrong 
principle was widely adopted.” 

The combination of these forces, together with the opposi- 
tion created by the minority representation and veto provision 
led, as said above, to the constitution being overwhelmingly 
defeated at the special election provided for by the convention. 
Though it was to a degree a party issue, strong Republican 
counties ruled against it. The Cincinnati Enquirer on the day 
before the election urged the people to vote against it. Strange 
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to say, the only thing in the Constitution it favored was the 
veto provision and that, it thought, ought to have required a 
two-thirds instead of a three-fifths vote of the legislature for 
repassage. 

In the fall of 1903 Ohio, which had by now gotten along 
without any veto power for over a century, suddenly gave to 
its governor the most drastic veto power ever given an execu- 
tive in this country, for the amendment adopted in that year 
provided that the governor should have the power to veto any 
item in any bill, and that for the legislature to override the veto 
of an item or the entire bill, the vote must be at least two-thirds 
of each house, with the additional strange provision that the 
vote must be not less than that which the bill received in its 
original passage. Asa result, regardless of the size of the vote 
which passed the bill originally even though it were unanimous, 
a single vote less on repassage would prevent its becoming a law. 

It was said in the convention of 1912, in debate, “That veto 
was given to us by the use of the Longworth Law which we all 
understand was an infamous law and the people who voted to 
give the governor a veto power did not find out—a great many 
of them—that they had voted to give that power, until some- 
time afterward.” “Is it not a fact,” said another delegate, 
“that this malodorous veto power originated in the brain of 
Marcus Aurelius Hanna.” 

There is no doubt but that the Longworth law was in large 
measure responsible for the adoption of this drastic amendment. 
The constitution of 1851 provided that an amendment to be 
ratified must receive not only a majority of all the votes cast 
on the amendment, but as well a majority of all the votes cast 
for the general officers at that election. The result was, due to 
the indifference of the people to such trifling matters as consti- 
tutional amendments and their consequent refusal to vote for 
or against a proposed amendment, that it was practically im- 
possible ever to secure the ratification of an amendment even 
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though those voting on the question itself were vastly in the 
majority. 

This inability to secure any change in the fundamental law 
became displeasing to the leaders of the Republican party which 
was then the dominant political party in the state. Certain 
things they wanted done could only be done by constitutional 
change and so an ingenius plan called the Longworth law was 
devised. This law, named after its author or at least its spon- 
sor, Nicholas Longworth, who was then (1902) a member of 
the General Assembly, provided in effect that if a political 
party in its state convention voted in favor of a proposed amend- 
ment it should be put on the ballot in the party column and a 
straight vote for the party ticket would count as a vote for the 
amendment. After this all a proposed amendment needed to 
insure its adoption was its approval by a dominant political 
party, for receiving it, the same indifference of the voters which 
before made ratification well nigh impossible now made adop- 
tion equally certain. 

This law did not last long, but while it lasted and particu- 
larly for a short time after its passage, it was used by the 
Republican party to secure the adoption of several desired 
amendments. Three such amendments were approved by this 
party in the fall of 1902 and, being put in its party column, 
were of course triumphantly adopted. One of these amend- 
ments was the veto amendment discussed above. It would 
seem, however, unfair to lay all the blame, if blame it be, on 
the Republican party and Marcus Hanna for the adoption of 
the amendment, for according to the newspapers of that date, 
Mayor Thomas L. Johnson of Cleveland, the Democratic can- 
didate for Governor, also favored its ratification. 

That this veto amendment was not popular is seen in the 
fact that only three years after its adoption the General Assem- 
bly by a vote lacking only one of being unanimous, submitted to 
the people an amendment greatly modifying its drastic pro- 
visions, but this proposal, lacking the aid of the Longworth law 
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and the approval of a dominant political party, failed of adop- 
tion though it carried every county and received a vote of five 
to one in its favor of those voting upon it. 

It is not surprising therefore that soon after the convening 
of the liberal constitutional convention of 1912 a resolution 
was introduced providing for a greatly limited executive veto 
power. Without much debate and without a single alteration 
the resolution was approved by the convention and upon rati- 
fication by the people became, in 1912, section 16 of Article II 
of our present constitution which in its main provisions reads 
as follows: 

“Every bill passed by the General Assembly shall before it 
becomes a law be presented to the governor for his approval. 
.. . If he does not approve it he shall return it with his objec- 
tions in writing to the house in which it originated . . . which 
may then reconsider the vote in its passage. If three-fifths of 
the members elected to this house vote to repass it it shall be 
sent to the other house. . . . If three-fifths of the members 
elected to that house vote to repass it it shall become a law... 
unless the general assembly by adjournment prevents its return 
in which case it shall become a law unless within ten days after 
such adjournment it shall be filed by him with his objections 
in writing in the office of the Secretary of State. The governor 
may disapprove any item or items in any bill making an appro- 
priation of money and the item or items so disapproved shall 
be void unless repassed in the manner prescribed for the repass- 
age of a bill.” 

It is apparent that this amendment was taken from the 
amendment submitted by the constitutional convention of 1874, 
for they are almost identical in form and substance. It differs 
radically from the amendment of 1903 in that it reduces the 
legislative vote required for repassage from two-thirds to three- 
fifths, does away with the strange provision about requiring as 
many votes in repassage as received on original passage, and 
limits the item veto to appropriating money. 
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The debate on the question of a veto power did not take up 
anything like as much time, nor was it of such high quality, in 
the convention of 1912, as was the debate on the same question 
in the convention of 1874. This same comparison can be made 
of the entire debate in these two conventions, for the convention 
of 1874, called the lawyers’ convention and for that reason 
probably unpopular, was a body of unusually able men, while 
the convention of 1912, chosen during the progressive move- 
ment of that day, was a body of men all sincere and some very 
able, but not distinguished as a group. 

There was considerable sentiment in this convention against 
the veto power. This expressed itself in a resolution to do away 
with it entirely which was laid upon the table by a vote of sixty- 
nine to thirty-one, and a resolution to require only a majority 
legislative vote to repass a bill after a veto, which resolution 
was likewise laid upon the table by a narrow margin of seven 
votes. 

The provision, however, which seemed to bother the con- 
vention most was the one concerning the power of the governor 
to veto bills after the adjournment of the legislature. This, it 
was claimed, in effect gave the governor the power of absolute 
veto upon many important bills. This arose from the practice 
of the general assembly of postponing the passage of many bills, 
including usually the general appropriation bill, until the day 
of adjournment. “I have stood,” said a delegate (Mr. Doty) 
who had been clerk of the lower house, “at that desk and called 
sixty-six rolls on sixty-six laws in a single day. These laws go 
to the governor all at once and then we go home and he can 
veto every one of them and we can’t do a thing.” The Mary- 
land Supreme Court (129 Md. 523) cites an instance in that 
state of five hundred bills being presented to the governor at 
one time upon adjournment. The convention recognized the 
possibility of such a power being left in the hands of the gover- 
nor, but seemed to think the solution was easy in that all the 
legislature need to do was to stay in session ten days after all 
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bills were passed, signed, engraved, and presented to the gover- 
nor, so that they could, if they wished, repass the bills over his 
veto. The answer from experience made to this was that while 
this was possible it was not in practice feasible, for the legisla- 
ture is not willing to stay around or even return after a recess 
after all the work is done, even to check the governor’s veto 
power. 

There is an inconsistency in a democracy giving to the gov- 
ernor in practice such an absolute power over legislative acts, 
particularly in Ohio where, under the referendum, we have the 
power to correct ill advised or corrupt legislation. Every state 
has recognized this and yet no state has found a satisfactory 
way of preventing it. Various methods have been tried. 

1. By providing as did the constitution of Ohio prior to the 
adoption of the present veto section, that in case the governor 
vetoed a bill after adjournment the Secretary of State “shall 
return such bill together with such objections upon the opening 
of the next following session of the general assembly . . . where 
it shall be treated in like manner as if returned within the pre- 
scribed time.” This would seem to be a fairly good provision. 
The States of Florida, Maine, and Mississippi still retain such 
a provision in their constitutions. In practice, however, it is 
wholly ineffective. The following session is often two years 
after the former session has adjourned; it is a body of almost all 
new members totally unfamiliar with what went on in the pre- 
vious session; the house in which the bill originated no longer 
exists at least in its constituent membership. It is a simpler 
procedure if the new legislature wants a similar bill passed to 
pass it as a new measure for this requires not a three-fifths but 
only a majority vote. At least this is the way the convention 
of 1914 felt about it, for, when it was suggested that this pro- 
vision be retained in the constitution of Ohio, the member who 
had proposed and was in charge of the veto resolution said, “I 
believe it is one of the most pernicious things in the whole 
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matter,” and the convention by common consent seemed to have 
dropped the suggestion from further consideration. 

2. By providing, as does the constitution of the United 
States and many states which in their constitution have adopted 
the language used there, that “if any bill shall not be returned 
by the President (Governor) within ten days after it shall have 
been presented to him the same shall be a law in like manner 
as if he had signed it unless the Congress (Legislature) by their 
adjournment prevents its return, in which case it shall not be 
a law.” 

This would seem in first reading to be clear. It shall not be 
a law. That means that the bill is dead and the governor has 
no power either of veto or approval. The Georgia Supreme 
Court declared (Soloman vs. Commrs. of Cartersville, 41 Ga. 
157) that if the question were de novo they would so hold but 
that a long continued practice to the contrary led them to an 
opposite holding, and the Kansas Supreme Court (State ex rel 
vs. Ryan, 123 Kansas 767) held that under such a provision the 
effect of adjournment was to prevent the bill from becoming a 
law. Other states having a like provision have held differently, 
seeming to feel that there was no intent by such a provision to 
take from the governor his power of veto after a reasonable 
time for consideration. 

The like provision in the federal constitution never received 
an authoritative interpretation until the decision in Edwards vs- 
U. S. (286 U.S. 482, 52 S. Ct. 627, 76 L. Ed. 1239) in 1932, 
though its meaning had been much discussed for over a century. 
Monroe raised the question in a cabinet meeting, and the cabinet 
dividing, refused to sign a bill after the adjournment of Con- 
gress. Hoover and Wilson upon the advice of their Attorney 
Generals did sign one or two bills under like circumstances. The 
general practice, however, of the presidents had been to sign all 
bills during the legislative session “induced by a purpose to 
avoid rather than decide the question.” As the Supreme Court 
said in the Edwards case, “The general practice of presidents 
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in being present at the Capital for the purpose of signing bills 
during the closing hours indicated the existence of doubt and 
the desire to avoid controversy.” In that case the Supreme 
Court definitely settled the matter by deciding that the Presi- 
dent, in spite of this provision, had the power to save bills by 
signing them after the adjournment of Congress. “The pro- 
vision,” said the court, “that a bill shall not become a law if 
its return has been prevented by adjournment of Congress is 
apposite to bills that are not signed, not to those that are 
signed.” 

With this interpretation fairly well settled, provisions of 
this kind whether in federal or state constitutions fail to limit 
in any way the absolute power of life or death of the chief ex- 
ecutive over the many bills presented to him at or after final 
adjournment. 

3. This leaves but one other way to prevent the exercise 
of this absolute power of veto by the governor and that is for 
the legislature to remain in session or to return from recess ten 
days (in Ohio) after all bills are passed, signed by the presiding 
officers, engraved and presented to the Governor. This was 
the way suggested in the convention of 1912. When it was 
pointed out that a very good governor had vetoed a very good 
bill after final adjournment, the proposer of the present veto 
provision said, “Can you imagine a legislature in Ohio so stupid 
that they would give the governor of this state another such 
opportunity? I cannot.” And yet we find in 1935 the General 
Assembly and the Governor at logger heads because of the 
Governor’s veto absolute in effect on bills left in his hands after 
previous final adjournment. Again we hear it said that the 
General Assembly will never adjourn again but only recess 
until the ten days is over, but the chances are that again and 
again the General Assembly in its eagerness to get home for 
good after all the work is done will finally adjourn leaving 
many bills in the Governor’s hands. In fact, there is ground for 
the suspicion that many times the General Assembly adjourns 
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gladly, leaving in the hands of the Governor the power of 
absolute veto with the secret hope that he will exercise it. 

This has been merely a cursory review of the development 
of the veto power through the Ohio constitutions. The lan- 
guage in the present constitution seems simple and the meaning 
clear, but such is the difficulty in using language to convey ideas 
that almost every sentence is capable of different interpretations. 
At what time is a bill “presented to the governor” so as to start 
the running of the ten days period prescribed for its return? 
What constitutes an “item” in an appropriation bill? Does 
“after adjournment” mean only final or does it include tem- 
porary adjournments? What is the meaning of the provision 
“unless the general assembly by adjournment prevents its re- 
turn in which case it shall become a law unless within ten days 
after such adjournment it shall be filed by him with his objec- 
tions in writing in the office of the Secretary of State,” in respect 
to a case like the recent veto of the Governor of items in the 
appropriation bill, which veto was filed in the office of the Sec- 
retary of State many days after the ten days after adjournment 
had taken place but not longer than ten days after it had been 
“presented” to him? These questions and particularly the last 
two named and their effect upon the validity of the recent 
appropriation bill vetoes by the Governor, will be discussed in 
a subsequent article. 




















THE OHIO USE TAX 


Cariton S, Darcuscu* anv Darotp |. GreEKf 


The economic depression has caused the states of the federal 
union to seek varied and new sources of revenue. In more than 
half the states the sales tax in some form or other has come to 
be a substantial part of the fiscal system. In Ohio a sales tax 
law has been in effect since December 13, 1934, although the 
actual levy did not take place until January 27, 1935. The 
sales tax law has now been extended until March 31, 1937, the 
original act containing an expiration date of December 31, 
1935." 

In the first year of sales tax administration, Ohio found, as 
have other states, that Ohio merchants and vendors could not 
compete with out-of-the-state vendors who, under the protec- 
tion of the interstate commerce clause of the Federal Constitu- 
tion, were selling commodities tax free to Ohio consumers. 
Ohio’s experience has not been unique. It has been more or 
less true in all the states imposing the sales tax. Washington, 
California, and Oklahoma have attempted to reach the problem 
through a Use Tax. Ohio has now decided to utilize the same 
instrument. The Ohio Use Tax was enacted by the General 
Assembly on December 20, 1935, and signed by the Governor, 
December 23, 1935, and takes affect on January 1, 1936. 

A very excellent pronouncement upon the legal aspects of 
use taxation will be found in the North Carolina Review. 
(Perkins, The Sales Tax and Transactions in Interstate Com- 
merce, 12 N. C. L. Rev. 99, 1933.) 

The primary reason for the commerce clause of the Fed- 
eral Constitution was to make possible the free movement of 
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interstate commerce. That the commerce clause of the Consti- 
tution has well served its purpose is more than well established 
by history. The tendency, however, has now been to impair 
the movement of domestic commerce and the need has grown 
so great that some solution had to be found if sales taxes were 
to continue, in view of the tax threat to domestic commerce. 

The solution is not to grant special privileges to local busi- 
ness, but to take away those special privileges from property 
which has moved in interstate commerce. The obstacles to such 
a solution are found in: 
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1. Repeated pronouncements by the Supreme Court, pro- 
hibiting state taxation of interstate commerce. Robbins v. Shel- 
by Taxing District, 120 U.S. 489, 7 S. Ct. 592, 30 L. Ed. 694 
(1887); Brennan v. Titusville, 153 U.S. 289, 14 S. Ct. 829, 
38 L. Ed. 719 (1894); Rearick v. Pennsylvania, 203 U.S. 507, 
27S. Ct. 159, 51 L. Ed. 295 (1906); Crenshaw v. Arkansas, 
227 U.S. 389, 33 S. Ct. 294, 57 L. Ed. 565 (1913); Real Silk 
Hosiery Mills v. Portland, 268 U.S. 325, 45 S. Ct. 525, 69 L. 
Fd. 982 (1925). 


2. Restrictions of a state’s collection functions to its own 
limits and the fact that a state has no extra-territorial jurisdic- 
tion for taxation purposes. Standard Oil Co. v. California, 
291 U.S. 242, 54S. Ct. 381, 78 L. Ed. 775 (1934); Moore v. 
Mitchell, 281 U.S. 18, 50 S. Ct. 175, 74 L. Ed. 673 (1930). 

The Ohio Use Tax Law tries to reach this situation by plac- 
ing its own merchants on the same basis as those merchants out 
of the state. It is patterned after the Ohio Sales Tax Law and 
the tax is imposed at the same rate and, when collected by the 
party making the sale, the collection is by means of prepaid tax 
receipts. The tax is levied upon the storage, use or other con- 
sumption of tangible personal property purchased from vendors 
for storage, use or consumption in this state. 

If a comparison of the two Acts were to be made, it would 
be found that the only substantial difference is that the one 
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imposes a tax upon each retail sale of tangible personal property 
made in the State of Ohio, while the other imposes a tax on the 
storage, use or consumption of tangible personal property and 
exempts from the tax property the sale of which is subject to 
the sales tax. 

The primary responsibility for the payment of the use tax 
is placed on the consumer who stores, uses, or otherwise con- 
sumes the tangible personal property, and it is extinguished 
only by payment. 

The mechanics and operation of the Use Tax Act are the 
same as the Sales Tax Act, in those cases where the seller of the 
tangible personal property has registered with the Tax Com- 
mission. In such cases the seller, or vendor, will obtain prepaid 
tax receipts and collect the tax from consumers in the same 
manner and at the same time as in the case of the Sales Tax Act. 
In case the vendor, from whom the consumer purchases, does 
not collect the tax for the state, it is the duty of the latter to file 
a return with the State Tax Commission and pay the proper 
amount of tax. This return is to be made at quarterly periods, 
or at such other times as the Commission may prescribe. 

The theory on which the use tax is based is that the state 
protects the right to use tangible personal property which a con- 
sumer may own and may, therefore, tax for the protection 
granted. It must be borne in mind that a use tax is not in the 
nature of a property tax, but is a form of excise tax. 

It will be seen that the entire purpose of the Use Tax Law 
is to supplement the Sales Tax Law by imposing upon those 
subject to it an equivalent tax burden to that levied by the 
Sales Tax Law, with substantially identical exemptions in each 
case. For that reason, the Use Tax Law limits the levy to 
property purchased for storage, use, or consumption within the 
State of Ohio. 

The courts have recognized that a tax may be imposed upon 
the use as well as upon the sale of a commodity. Bowman v. 
Continental Oil Co., 256 U.S. 642, 648, 41 S. Ct. 606, 65 L. 
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Ed. 1139 (1921), and Hart Refineries v. Harmon, 278 U.S. 
499, 49 S. Ct. 188, 73 L. Ed. 475 (1929). In the latter, the 
court, at page 501, stated: 

Interstate transportation having ended, the taxing power of the state 
in respect of the commodity which was the subject of such transporta- 
tion, may, so far as the commerce clause of the federal court is con- 
cerned, be exerted in any way which the state constitution and laws 
permit, provided, of course, it does not discriminate against the com- 
modity because of its origin in another state. That, under such circum- 
stances, a tax may be imposed upon the use as well as upon the sale oi 
the commodity in domestic trade, without coming into conflict with the 
commerce clause, was specifically determined in Bowman v. Continen- 
tal Oil Co. 

Assuming that it has been established that the use of tan- 
gible personal property within a state can properly be subjected 
to tax, the next question is that of discrimination, when such tax 
is imposed on tangible personal property which has been shipped 
into the state in interstate commerce. It is fundamental, of 
course, that the states cannot single out commodities which have 
been shipped in interstate commerce and discriminate against 
such commodities in favor of those shipped and sold in intra- 
state commerce. 

In view of the fact that the Use Tax Act exempts from 
the tax thereby imposed the use of articles which were purchased 
in such manner that the Ohio Sales Tax has been paid, it would 
appear that there is discrimination. In effect, the use tax applies 
practically in only those cases where the merchandise was pur- 
chased in interstate commerce, as in most other cases the sales 
tax wouid be applicable. It would likewise appear that the 
state is attempting to do indirectly that which it cannot do 
directly; i.e., impose a burden on interstate commerce. In 
connection with these two apparent criticisms of the use tax, it 
is interesting to note the decision of the Supreme Court of the 
United States in the case of Gregg Dyeing Co. v. Query et al, 
286 U.S. 472, 52 S. Ct. 631, 76 L. Ed. 1232 (1932). In that 
case the plaintiff attacked the validity of the South Carolina 
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statute requiring every person, firm, or municipality, which im- 
ported gasoline and kept it in storage for future use in that 
state, to pay a license tax of six (6) cents per gallon. The stat- 
ute in quesiton exempted from the application of the tax any 
gasoline which had been subjected to the payment of the license 
taxes imposed by other statutes of the state. The plaintiff, the 
Gregg Dyeing Co., purchased gasoline in bulk from dealers 
outside the state of South Carolina and had it shipped into the 
state to the plaintiff’s plant, where it was unloaded and stored 
until needed for use. It was contended that the tax was a bur- 
den on interstate commerce and that it was discriminatory in 
that a refinery maintained by the Standard Oil Company did 
not pay a tax on gasoline which it produced and stored, or im- 
ported and stored in South Carolina for purpose of sale. 

The Supreme Court of the State of South Carolina upheld 
the constitutionality of the act in question for the reason that it 
was no burden on interstate commerce, for the act operated only 
after the commodity had been severed from its interstate char- 
acter and had become at rest as a general mass of property in 
the state. It was pointed out further that the tax was an excise 
tax and not a property tax and that all oil companies in South 
Carolina were required to pay a tax on gasoline sold or used in 
the state. The state court held that the act in question was not 
discriminatory for it was complementary to the other statutes 
of South Carolina under which there was assessed the gallonage 
tax on gasoline and other petroleum products. 

The Supreme Court of the United States affirmed the de- 
cision of the state court and in the opinion pointed out that 
there was no demand in the Federal Constitution that an act 
passed by a state legislature must be constitutional “within its 
four corners.” The constitutionality of a state taxing scheme 
is to be determined by substance rather than by form, and when 
the supreme court of the state has held that two or more stat- 
utes may be taken together, the Supreme Court of the United 
States will accept that conclusion as if written into the statutes 
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themselves. The court in this case likewise ruled that the same 
consideration, with respect to discriminations, applied to the 
claim that a statute violates the equal protection clause of the 
Fourteenth Amendment. 

In applying the rule laid down by the Supreme Court in 
the case of Gregg Dyeing Co. v. Query et al to the Ohio situa- 
tion, we are led to believe that the use tax is constitutional for 
it is not discriminatory, does not deny equal protection of the 
laws and does not place a burden on interstate commerce. 

Reading and construing the Sales Tax Act and the Use Tax 
Act together, we find that the consumer of tangible personal 
property must pay exactly the same amount of tax, regardless 
of whether the property consumed is purchased within or with- 
out the state. 

Critics of the use tax point out that after granting such tax 
is constitutional and may be levied legally, the administration 
problems in connection therewith will be numerous and com- 
plicated. The chief obstacle in administration is the fact that 
in many cases collection must be made from consumers who are 
placed under the responsibility of payment of the tax. Parties 
liable for the tax have a good chance of evading it, due to their 
numbers. This obstacle is overcome in large part by requiring 
retailers of tangible personal property to collect the tax as 
agents of the state. In connection with this matter, it should 
be noted that there are two classes of vendors who will make 
sales in interstate commerce: first, those who maintain retail 
establishments or agents in the state; and second, those who sell 
direct and do not maintain agents or retail establishments. 

The Act requires that those vendors who have agents or 
places of business within the State of Ohio must register with 
the Tax Commission and collect the tax on all sales to the con- 
sumer, even though the shipment may originate in another state. 
That the state has this power to require retailers, maintaining 
places of business in a state, to collect an excise tax, even though 
a portion of their sales may involve shipments in interstate com- 
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merce, was settled in the case of Monamotor Oil Company v. 
Johnson, 292 U.S. 86, 54 S. Ct. 575, 78 L. Ed. 1141 (1934): 


The appellant, however, says that the state officials have required it 
to report and to pay tax on shipments made from Oklahoma direct to 
dealers in Iowa, who are appellant’s customers, and that in respect of 
such transactions the burden on interstate commerce is obvious. But if 
the gasoline so imported is intended to be used in Iowa for motor vehicle 
fuel, it is subject to the tax. If it is not so used by the appellant’s cus- 
tomer, or by the purchaser at retail, either may obtain a refund of the tax 
collected by the appellant and remitted to the state. ‘The statute obvi- 
ously was not intended to reach transactions in interstate commerce, but 
to tax the use of motor fuel after it had come to rest in Iowa, and 
the requirement that the appellant as the shipper into Iowa shall, as agent 
of the state, report and pay the tax on the gasoline thus coming into 
the state for use by others on whom the tax falls imposes no unconsti- 
tutional burden either upon interstate commerce or upon the appellant. 


As to those retailers who do not maintain places of business 
within the State of Ohio and who, therefore, cannot be forced 
to collect the tax as they are outside the jurisdiction of Ohio, 
it is believed that many will voluntarily register with the Tax 
Commission and collect the tax so that their customers may not 
be harassed and placed under the inconvenience of making out 
and filing returns with the state. 

If the use tax is finally held to be constitutional, as we con- 
fidently expect it to be, the problems of unfair competition at- 
tributable to interstate commerce will largely be eliminated, 
and Ohio’s merchants will be relieved of the discrimination 
which they have been compelled to bear upon the domestic com- 
merce of this state. 











EDITORIAL COMMENT---THE 
RECENT A. A. A. DECISION 


Atonzo H. Tutt.Le* 


It would seem rash to say that Justice Stone in his dissenting 
opinion in the recent case holding invalid the A.A.A. legislation 
(U.S. v. Butler, 56 S. Ct. 312), puts a greater limitation upon 
the spending power of Congress than does Justice Roberts in 
his majority opinion. Justice Stone certainly did not think so 
nor does his conclusion that the A.A.A. legislation was valid 
bear out any such contention. However, he does put a limita- 
tion in his opinion upon the spending power of Congress which, 
one might well argue, would if logically applied have that ef- 
fect. In discussing the nature of this power he says, “The 
power to tax and spend is not without constitutional restraints. 
One restraint is that this power must be truly national. Another 
is that it may not be used to coerce action left to state control.” 
In saying this he had in mind no doubt the cases which have 
held such a limitation applies in respect to the power of Con- 
gress to tax. The Supreme Court has many times as in the 
Child Labor Tax Case (259 U.S. 20, 42 S. Ct. 449, 66 L. Ed. 
817, 1922); Linder v. U.S. (268 U.S. 5, 45 S. Ct. 446, 69 L. 
Ed. 819, 1925), and in the recent case U. S. v. Constantine (56 
S. Ct. 223, 80 L. Ed. 195, 1935) held that such a levy is not a 
tax at all but,a penalty. The significance of this distinction dis- 
appears, however, when applied to the spending power. You 
cannot by definition destroy the spending power by calling it a 
penalty, for every withholding of a grant of money unless cer- 
tain standards are met is a penalty. Congress has made many 
appropriations of money with such conditions attached, instances 
of which are the appropriations for vocational education to land 
grant colleges; to aid states in the building of roads and in the 
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recent enactments in regard to social legislation. When it 
comes to the spending power, moreover, the distinction between 
coercion and procurement of voluntary action is illusory. Ex- 
cept for mechanical control every man in the last analysis acts 
voluntarily. He does what he wants to do. “Money or your 
life” gives a man the alternative choice. He chooses that which 
he prefers. The alternative result may be either the withhold- 
ing of a benefit or the imposition of a penalty. It is all the same 
for to the extent that the alternative leads one to a choice he 
would not have made except for the necessary alternative to 
that extent he is coerced. It has been recently said in Ohio as a 
justification for not reducing the appropriation for highway con- 
struction that this could not be done for to do so would mean 
the loss of the federal grant. In this way is compulsion brought 
about. 

If the withholding of a conditional grant of funds is a form 
of coercion, then the limitation laid down by Justice Stone that 
the spending power may not be used “to coerce action left to 
‘state control’ would render void all congressional appropria- 
tions which are conditioned upon the doing of things which in 
themselves are not subject to federal regulation but ‘left to 
state control.’ ” 

Justice Roberts speaking for the majority of the court does 
not go this far by a long way. In discussing the extent of the 
spending power he says “We are not here concerned with a 
conditional appropriation of money nor with a provision that 
if certain conditions are not complied with the appropriation 
shall no longer be available... . There is an obvious difference 
between a statute stating the conditions upon which money shall 
be expended and one effective only upon assumption of a con- 
tractual obligation to submit to a regulation which otherwise 
could not be enforced. Many examples pointing this distinc- 
tion might be cited.” 

This then is the reason for suggesting that Justice Stone’s 
test puts a greater limitation upon the spending power of Con- 











124 LAW JOURNAL — MARCH, 1936 


gress than does the test laid down by Justice Roberts, for if 
“coercion” be the test then many conditional appropriations by 
Congress would be void by the former but valid by the latter. 

This discussion about the difference between coercion and 
procurement in the spending power may seem unimportant and 
it is. It is only made important by the fact that the distinction 
is insisted upon in the dissenting opinion of Justice Stone. 

The important thing is not how a result is obtained but what 
the obtained result is. If the result obtained be such an exercise 
of power of regulation by Congress in the field left by the con- 
stitution to the control of the states that it cannot be reconciled 
with our federal system and the 10th amendment then the court 
has no other alternative but to declare the whole thing, means 
and all, void. 

It becomes then a question of degree and as Justice Cardozo 
has said, “the law is not indifferent to considerations of degree.” 
The majority opinion holds that some such congressional con- 
trol is allowed but when it comes to securing a contractual obli- 
gation on the part of the individual to a detailed and extensive 
regulation by Congress of conduct supposed to be the sole con- 
cern of the states it has gone too far. 

In doing this the Supreme Court is but doing what it has 
been doing all along for over half a century and that is trying 
to give to the plenary powers granted to Congress an interpre- 
tation that will recognize the complete plenary character of 
these powers and at the same time preserve the federal system 
and the reserved power of the states. John Marshall saw this 
problem when in McCullough v. Md. he said, “If any propo- 
sition could command the universal assent of mankind we might 
expect it would be that the government of the Union though 
limited in its powers is supreme within its sphere of action” and 
in the same case said, “Should Congress under the pretext of 
executing its power pass laws for the accomplishment of objects 
not entrusted to the government it would be the painful duty 
of this tribunal . . . to say that such an act was not the law of 
the land.” 
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The problem arises from the fact that great plenary powers 
like taxation, appropriation and regulation of commerce among 
the states, are given to the federal government without limi- 
tation unless it be the due process clause of the 5th amendment. 
Any one of these powers, it can be readily seen, if given full 
meaning, can easily be used by Congress to take over most, if not 
all, of the reserved power of the states. If Congress under its 
power to regulate interstate commerce may keep out of inter- 
state commerce all goods unless the owner meets any condition 
which Congress may exact, or if it condition the spending of 
money in the same way, then the distinction between the 
granted and reserved power is gone, and the federal system 
which is implicit in the constitution is no more. 

Shortly after the Civil War this dilemma was presented to 
the Supreme Court in another form. The 14th amendment 
for the first time defined national citizenship. The amendment 
was passed primarily to protect the negro against state aggres- 
sion. It was claimed, and very logically, that this amendment 
made national citizenship the primary citizenship and that all 
those rights which belong to citizenship were now a part of 
national instead of state citizenship. The amendment provided 
also that no state should “make or enforce any law which shall 
abridge the privileges and immunities of citizens of the United 
States” and gave Congress power to enforce the amendment. 
In this way the negro was to be protected in his civil rights. It 
was pointed out that any other interpretation would make the 
amendment meaningless. The Supreme Court admitted that 
this might be so but steadfastly refused to accept such an inter- 
pretation, because they saw that to do so would take away from 
the states and transfer to Congress that vast area of police regu- 
lation involved in the protection of all a man’s civil rights. The 
result was the great opinion of Justice Miller in the Slaughter 
Flouse Cases. 

The same question arose later in Hammer v. Dagenhart. 
Here Congress attempted to control the use of child labor by 
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forbidding goods made with such labor entrance into interstate 
commerce. The court again refused to uphold such an exercise 
of power, feeling that to admit that Congress could refuse, for 
any reason it pleased (subject possibly to “due process”), the 
right to ship goods in interstate commerce would give to Con- 
gress the power to take over most of the police powers of the 
states. 

In the recent Schecter case the court again saw the danger of 
the reserved powers of the states being swallowed up in the 
granted powers of the federal government. The Supreme 
Court has by construction given to Congress extensive powers 
in the field of interstate commerce. It has borne in mind the 
statement of Marshall in Gibbons v. Ogden that, “This power 
like all others vested in Congress is complete in itself, may be 
exercised to its utmost extent and acknowledges no limitations 
other than are prescribed in the constitution.” It has decided 
that under this power Congress may regulate purely intrastate 
matters if they directly affect interstate commerce. It is these 
decisions and this doctrine upon which reliance is made to 
justify the Guffey Coal Bill and the Labor Relations Board Act. 
But here again the court recognizes the question of degree and 
that a line must somewhere be drawn. Said Justice Hughes in 
this case: “If the commerce clause were construed to reach all 
enterprises and transactions which could be said to have an in- 
direct effect upon interstate commerce, the federal authority 
would embrace practically all the activities of the people and 
the authority of the state over its domestic concerns would exist 
only by sufferance of the federal government,” and Justice 
Cardozo in the same case said, “There is a view of causation 
that would obliterate the distinction between what is national 
and what is local in the activities of commerce. Motion at the 
outer rim is communicated perceptibly though minutely to 
recorded instruments at the center . . . activities local in their 
immediacy do not become interstate and national because of 
distant repercussions.” 
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The reverse of this problem is seen in the conflict between 
the exercise by the states of their police power and the power of 
Congress over interstate commerce, though curiously but na- 
turally enough the sympathies in this controversy, of those who 
strongly favor the exercise of governmental power for general 
welfare, is in favor of the states as against the power of the 
federal government. Here their interest is not in a wide inter- 
pretation of the federal power over interstate commerce as 
claimed in the A.A.A. case but in a narrow interpretation as 
against the power of the states. Marshall in Gibbons v. Ogden 
intimated that so long as the states acted under their police 
power their acts would be valid, but in this he was clearly 
wrong, for the court soon saw that the states in so acting might 
very seriously interfere with the power of Congress over inter- 
state commerce and might even put a stop to such commerce 
altogether. The U. S. Supreme Court sitting as the traditional 
umpire in such controversies found itself at the same old job of 
trying to maintain the plenary power of Congress and at the 
same time the equally important power of the states to legislate 
for the welfare of their people. 

The functioning of the court in this problem is seen in the 
recent case of Baldwin et al vs. Seely, Inc. (294 U.S. 511, 55 
S. Ct. 497, 79 L. Ed. 1032, 1935). Here the state of New 
York in trying to make effective its Milk Control Act found 
it necessary to forbid the sale in New York of milk imported 
from another state unless the price paid to the producer was 
one that would be lawful upon a like transaction within the 
state. One’s sympathies are all with the State of New York 
in this matter and yet the U. S. Supreme Court speaking 
through Justice Cardozo held such legislation invalid. Said 
Justice Cardozo, “On that assumption we are asked to say that 
intervention will be upheld as a valid exercise by the state of its 
internal police power though there is an incidental obstruction 
to commerce between one state and another. This would eat up 
the rule under the guise of an exception. Let such an exception 
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be admitted and all that a state would have to do in times of 
stress and strain is to say that its farmers and merchants and 
workmen must be protected from competition from without lest 
they go upon the poor relief list or perish altogether. To give 
entrance to that excuse would be to invite a speedy end of our 
national solidarity.” 

The same problem in another form is seen in the develop- 
ment in recent years of the doctrine of “unconstitutional condi- 
tions.” A state has, it is said, the absolute power to keep foreign 
corporations from coming into the state and doing intrastate 
business as a corporation. Having this absolute power it may 
grant it upon any condition it pleases to make even though the 
condition be the submission to an otherwise unconstitutional 
tax or the agreement that it will not take its cases to the federal 
courts. For a long time the Supreme Court accepted this rea- 
soning but finally it began to see where it would lead and laid 
down the wholesome doctrine that a government even in the 
exercise of an absolute power may not condition it upon the 
yielding of a constitutional right. The application of this doc- 
trine to the plenary power of taxation and appropriation can be 
readily seen though it has not been mentioned in the discussion 
of the A.A.A. decision. 

The real question then in all these cases including the recent 
decision under discussion is how far the fundamental principle 
of the reserved power of the states and our federal system, im- 
plicit in the constitution, and reaffirmed in the roth amendment 
is to be preserved. If it is to be preserved then it must constitute 
a check upon the unlimited exercise of the powers granted to 
Congress as well as those reserved to the states. Since neither 
one should be pushed to the point where it seriously impairs 
the other, it becomes, as it so often does in the law, a question 
of degree. 

There is always the danger in forming one’s judgment that 
irritation over a greatly desired immediate objective being 
thwarted will lead one to overlook the more ultimate and 
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fundamental issues involved. The Supreme Court no doubt 
was as desirous as anyone that the negro’s civil rights should 
be protected, that child labor should be abolished and that the 
farmer should be given greatly needed help, but the Supreme 
Court also saw under the constitution the necessity of preserv- 
ing the reserved power of the state and our federal system. 

There is no doubt a real and difficult problem before us. 
The constitution was drafted at a time when both politically and 
industrially we were separated into units called states. We are 
trying today to apply that constitution in a time when industri- 
ally at least we are largely national and many questions call for 
a national rule. The U. S. Supreme Court has in its statesman- 
ship gone a long way by construction in making it possible for 
that constitution to endure. As Marshall said, “It was intended 
to endure for ages to come and consequently to be adapted to 
the various crises of human affairs,” but there is a limit to its 
power of construction, particularly when it comes to the funda- 
mental question of the federal system. If it is desired now to 
change that system and centralize at Washington much if not 
all of the power reserved to the states, it should be done frankly 
and openly by an amendment and not by insistence upon court 
decision. Whether when the real issue is shifted from the ques- 
tion of the immediate objective to the fundamental question of 
centralized power, the people will approve the latter no one 
knows. 

Justice Learned Hand, who is not only one of our greatest 
judges but one of our greatest liberals as well, has put the issue 
clearly in his opinion in the Schecter case in the U. S. Court of 
Appeals, when he said, “It might or might not be a good thing 
if Congress were supreme in all respects and the states merely 
political divisions without more autonomy than it choose to 
accord them; but that is not the skeleton or basic framework of 
our system. To protect that framework there must be some 
tribunal which can authoritatively apportion the powers of gov- 
ernment and traditionally this is the duty of courts. It may 
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indeed follow that the nation cannot as a unit meet any of the 
great crises of its existence except war and that it must obtain 
the concurrence of the separate states; but that to some extent 
at any rate is implicit in the federation and the resulting weak- 
nesses have not hitherto been thought to outweigh the dangers 
of a completely centralized government. If the American 
people have come to believe otherwise, Congress is not the ac- 
credited organ to express their will to change.” 

There is one other point of this opinion in the A.A.A. deci- 
sion that needs comment and that is the part that declares that 
the taxing and spending power of Congress is not limited as 
Madison so strongly claimed it was, to the field of the other 
granted powers but extends as claimed by Hamilton and Story 
to the whole field of general welfare. In this position the 
minority concurs so it is now, for better or for worse, the unani- 
mous opinion of the court; an opinion long anticipated but now 
for the first time made authoritative. This is an immense con- 
cession to federal power for it means that Congress has an 
almost unlimited power of appropriation. So great is this power 
and so capable is it of abuse that there are those who think it 
may yet be the undoing of our democracy. Dean Inge has said 
that the advent of universal suffrance means the end of truly 
representative government. The so-called “gloomy dean” no 
doubt was expressing the fear, alas borne out too much by 
example, that representatives dependent upon this electorate for 
their continuance in office would readily yield to pressure groups 
and strive to win their favor by constantly increasing gifts of 
public funds, the ultimate end of which would be ruin. 

In a recent book entitled “The Twilight of the Supreme 
Court,” by Prof. Corwin of Princeton, is brought out the inter- 
esting suggestion that the failure of the Supreme Court to put 
any limits on the spending powers of Congress; its refusal, as 
he expresses it, “to thrust its sickle into this dread field,” is in 
large part the explanation of the “twilight” of that court. “The 
success,” he says, “of the spending power in eluding all consti- 
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tutional snares goes far to envelop the entire institution of 
judicial review as well as its product constitutional law in an 
atmosphere of unreality even of futility.” 

It is very possible that this case, so criticized today by those 
who favor stronger federal power, will come to be, because of 
this part of its decision, the most frequently cited case in support 
of that power as exercised in the vast field of appropriation. It 
is also very possible that the Supreme Court by daring as it has 
in this case “to thrust its sickle into this dread field” will dis- 
prove the suggestion of the twilight of that court, and it is also 
very possible that the limitation laid down by Justice Stone that 
the taxing and spending power of Congress “may not be used to 
coerce action left to state control” is potentially the keenest 
sickle of them all. 

It may be said by some that, admitting all this to be true, 
it is still possible to justify the A.A.A. legislation as being 
within the framework of the federal system. The same thing 
was said, and ably said, in regard to the other legislation men- 
tioned. No attempt is made here to argue that question but 
only to make clear, what it is feared is oftentimes overlooked, 
that back of all these acts of legislation, desirable as they may 
be in their immediate objective, lies a broader and deeper prob- 
lem and that is the keeping in balance the powers of the federal 
government and the powers of the states. Either one in the 
exercise of powers admittedly possessed may, if no limit is 
drawn, completely swamp the other. There must be an umpire. 

True, Thomas Jefferson in the celebrated Kentucky Reso- 
lutions declared there was no common umpire and in the ab- 
sence of such an umpire “each party has equal right to pledge 
for itself as well of infraction as of the mode and manner of 
redress.” This is another name for the doctrine of nullification, 
a doctrine long since repudiated. The only other alternative is 
the Supreme Court which now for over a century has been per- 
forming the delicate task, to use the words of Thomas Reed 
Powell, of “Umpiring the Federal System.” A realization of 





132 LAW JOURNAL — MARCH, 1936 


this fact will not, of course, necessarily lead to an agreement 
in all cases with the decision rendered but it will temper one’s 
emotional outbursts when some particular act of legislation is 
declared invalid. 























PARETO AND A SCIENCE 
FOR LAW 


RoBert B. GosLinE 


Until recent years, the Law has spent its life far from the 
category of “experimental science.” Along with the other social 
sciences, it has been kept from this category because it relates so 
directly to the actions of human beings, which until recently 
have been considered beyond analysis and entirely unpredict- 
able. Many jurists who have written during the past thirty 
years have sought the fundamental basis of the law in the ac- 
tions of those most closely connected with the law, the judges. 
In like manner, Vilfredo Pareto’ has sought the fundamental 
forces of all social sciences in the actions of men. His Treatise 
on General Sociology (1916)* is concerned with the formula- 
tion of a method by which these heretofore normative and in- 
exact sciences may be put on a sound experimental basis. 

Like Machiavelli, Pareto attempted to understand what 
men do rather than what they ought to do,’ for with an under- 
standing of the forces which motivate the actions of men, we 
will be able to explain the forces which guide and control 
society.* 

Experimental sciences are based on logical deductions from 
facts which are established by observation. The only sociolog- 
ical facts which we can observe are human acts, but these are 
sufficient, for they correspond directly with the motivating 
forces on which an experimental social science depends.* These 

1 1848 to 1923. 

? The English translation of Pareto’s work is entitled The Mind and So- 


city (Harcourt, Brace & Co., New York, 1935) four volumes. 
3 Henderson, “Pareto’s Science of Society”—Sat. Rev. or Lit., Vol. XII, 
p. 3 (May 25, 1935). 


* [bid., p. 4. 
5 Homans & Curtis, /troduction to Pareto (Alfred A. Knopf, N. Y., 


1934), p- 19, 50 ff. 
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facts can be divided into two fundamental groups, (1) experi- 
mental and (2) non-experimental. The experimental acts are 
based on determined facts and look toward and are motivated 
by a definite purpose. The non-experimental acts are the ex- 
pression of the Sentiments (motivating forces) of the actor. 
Few actions are entirely of one type or the other, and the same 
act in different circumstances may fit either classification.” Be- 
cause non-experimental acts or acts predominately non-experi- 
mental are expressions of the Sentiments, and because they com- 
prise the major portion of the acts of men, Pareto chooses them 
as the basis of his science of society.’ In so doing, he sweeps 
aside the primary assumption of most other sociologists that 
men act logically and experimentally in all cases.* 

The purpose of the social system of Pareto is to make these 
non-experimental acts intelligible.” The fundamental motivat- 
ing forces he calls Sentiments; the corresponding actions he 
calls Residues; and to the rationalizations or explanations of the 
actions he gives the name Derivations.** Man has sought, be- 
cause of his desire to be logical, to make his non-experimental 
acts intelligible in his own way, that is, by giving them logical 
explanations. Thus, he hides from himself their non-experi- 
mental nature." Though these three factors necessarily inter- 
act, the Residues (actions) are predominately the results of the 
necessity of expressing Sentiments rather than the results of the 
Derivations as men would have themselves believe.” 

On the basis of his two fundamental assumptions, e.g., (1) 

® [bid., p. 70-78. 

7 Henderson, Pareto’s General Sociology—A Physiologist’s Interpretation 
(Harvard Univ. Press, Cambridge, 1935), p. 21. 

8 [bid., p. 28. 

® Handman, “The Sociological Method of Vilfredo Pareto” (Methods of 
Social Science, Univ. of Chicago Press, Chicago, 1931), p. 189. 

10 Henderson, Pareto’s General Sociology, op. cit., p. 21, 22. To avoid 
misunderstandings of terms, Pareto used hundreds of illustrations so that the 
mind would focus on them rather than on the terms used. DeVoto, “The Im- 
portance of Pareto,” Sar. Rev. or Lir., Vol. XII, p. 11 (May 25, 1935). 


™ Handman, of. cit., p. 139. 
#2 Homans & Curtis, of. cit., p. 79-85. 
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most of the acts of men are non-experimental, and (2) these 
non-experimental acts correspond directly to the Sentiments 
which motivate society, Pareto classified the Sentiments in terms 
of the acts to which they correspond.” A brief restatement of 
this classification follows:"* 


1. Instinct of Combination. When a combination of facts 
or ideas is for a purpose, it is probably experimental and can be 
explained by its purpose. But when a combination is without 
purpose, and facts are logically unrelated, it is probably non- 
experimental and explainable only in terms of the Sentiment 
expressed. 

2. Instinct of Persistent Aggregates. Non-experimental 
refusal to overturn established associations of facts or ideas. 

3. Necessity of manifesting Sentiments by acts. Example: 
parades. 

4. Individual’s need for maintaining his integrity. Ex- 
ample: opposition to change of social order to which individual 
is fitted. 

5. Necessity for social life. Example: desire for uniform- 
ity and likeness. 

6. Sexual instincts. Considered as controller of mental atti- 
tudes rather than physiological impulses. 


The most important and serviceable of the classes are the 
first two.’” Pareto found confirmation of these categories among 
the facts of history, and he used hundreds of pages of examples 
to demonstrate his points.*° However, he recognized that his 
general classifications were merely approximations and that 
their greatest utility would be as starting points for further 
refinement.” 


18 For a complete and detailed description of this classification, see 
Homans & Curtis, op. cit., p. 96-98. 

14 Handman, oP. cit., p. 140-42. 

1° Henderson, “‘Pareto’s Science of Society,” op. cit., p. 10. 

*® Homans & Curtis, of. cit., p. 6. 

17 [bid., p. 47. 
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136 
Likewise, Pareto classified Derivations (post-rationaliza- 

tions of non-experimental acts) so that they might be recognized 

and used as aids to point out the Residues (the non-experimen- 

tal acts) :”* 

1. Simple affirmation. Example: unfounded statement. 

2. Authority, appeal to. Example: quotation of bible. 


3. Accord with sentiments or opinions. Example: wishful 
thinking. 








4. Verbal proofs.” Example: syllogism with ambiguous 
middle term. 


These methods of unsound rationalization which point to 
non-experimental acts are present in nearly all writings ex- 
cept the most carefully scientific works and colorless statements 
of concrete sensory experiences, and “this theorem holds for all 
men, always, everywhere.””” This does not necessarily infer 
that non-experimental acts are harmful but rather that they are 
necessary functions of society.” 

Thus, for Pareto, society could be represented by a series 


18 [bid., p. 178-9; Henderson, Pareto’s General Sociology, op. cit., p. 35. 

1° The power of words is often underestimated. “From the earliest times, 
the symbols which men have used to aid the process of thinking and to record 
their achievements have been a continuous source of wonder and illusion. The 
whole human race has been so impressed by the properties of words as instru- 
ments for the control of objects, that in every age, it has attributed to them 
occult powers. Unless we fully realize the profound influence of superstitions 
concerning words, we shall not understand the fixity of certain widespread 
linguistic habits which still vitiate even the most careful thinking.” Ogden and 
Richards, The Meaning of Meaning (Harcourt, Brace & Co., Inc., New York, 
1927), p. 24. ' 

2° Henderson, Pareto’s General Sociology, op. cit., p. 46. 

*1 Pareto was also concerned with the establishment of a concept of a 
social system in equilibrium similar to the thermodynamic system or the 
physico-chemical system. “Utility” is the equivalent of equilibrium, and the 
two social classes, the “elite” or governing class and the “masses,”’ representing 
respectively the predominance of the instinct of combinations and the persist- 
ence of aggregates, are the variables which produce or unbalance “utility.” 

Brooks Adams, writing early in this century, saw law as the resultant of 
the same two social forces. Law shifts into a new equilibrium when the con- 
trolling class is forced to give up established rights. ““The Modern Conception 
of Animus,” 19 Green Bag 33 (1909). 
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of equations involving the variable forces motivating men and 
resulting in the non-experimental acts which they attempt to 
make appear logical and experimental.” 

Pareto’s critics have said that his ideas were far from origi- 
nal,” and his proponents agree, but they go further to say that 
no one ever before organized the same ideas into a coherent 
scheme.”*. Pareto’s psychology has been criticized as incom- 
plete in the light of more modern research,” because Senti- 
ments cannot be considered fundamental as they are subject to 
change by conditioning, and because history was his source of 
information rather than a laboratory.” His sociology has been 
criticized because he was not familiar with the authorities in 
that field.** But, the critics do not seem to have destroyed al- 
together the value of Pareto’s idea that the actions of men are 
the results of stimuli other than logical argument nor the value 


of his start towards classifying these stimuli in a usable man- 
ner.” 

The interest of lawyers in the ideas and classifications of 
Pareto lies in the possibility of applying them to a science for 


law.*” They apply only to those phenomena which can be re- 


22 Handman, op. cit., p. 151. 

23 McDougall, “‘Pareto as a Psychologist,” 1 Jour. or Soc. Puit. 38 
(1935). 

*4 Homans & Curtis, op. cit., p. 220. 

25 McDougall, op. cit., p. 45. 

26 Murchison, “Pareto and Experimental Social Psychology,” 1 Jour. oF 
Soc. Pui. 55, 60, 61 (1935). 

27 House, “Pareto and Modern Sociology,” I Jour. or Soc. Put. 79 
(1935). 

28 Pareto was not the first to recognize Residues and Derivations, but he 
was the first to arrange them in a coherent system. Homans & Curtis, of. cit., 
p. 220. The concept of “organic thinking,” “the action of an organism re- 
sponding to stimulus,” parallels Pareto’s idea, for it accepts thinking and the 
actions arising from it as responses to stimulus rather than results of experi- 
mental logic. Deyser, Thinking About Thinking (Dutton & Co., N. Y., 
1926) p. 9. 

29 Although he didn’t consider the matter in detail, Pareto felt that law 
and the courts were proper subjects for treatment according to his classifica- 
tions and analyses. “In a word, it may be said that the court decisions depend 
largely upon the interests and sentiments in a society at a given moment; and 
also upon individuals and chance events; and but slightly, and sometimes not 
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duced to and expressed in terms of acts of men which are non- 
experimental, 

Law has been described as the acts of judges. Justice 
Holmes long ago said that his idea of law was what judges 
would do.** This concept has been widely accepted since that 
time. 

Many judicial acts are fundamentally non-experimental.”* 
As mentioned above, experimental acts are based on prede- 
termined facts and motivated by a definite purpose. At the other 
extreme are acts which are entirely devoid of any basis in fact 
and unguided by any purpose. These acts are non-experimental. 
The acts of judges, as judges, are their decisions. Some de- 
cisions are reached as a result of a search for a workable rule of 
law.** These can be considered experimental for they are based 


at all, upon codes or written law.” He mentioned various factors which might 
influence juries or courts and result in non-experimental decisions. Pareto, 
op. cit., sec. 466. Actions of courts and judges are pointed to in other parts 
of the treatise as non-experimental. /did., sec. 1771-72, 1842, 2265. 

8° “The prophecies of what the courts will do in fact, and nothing more 
pretentious, are what I mean by the law.” Holmes, “The Path of the Law,” 
10 Harv. L. Rev. 459 (1897); Collected Legal Papers (Harcourt, Brace & 
Co., New York, 1921), p. 173. 

31 “The life of the law has not been logic; it has been experience. The 
felt necessities of the time, the prevalent moral and political theories, intuitions 
of public policy, avowed or unconscious, even the prejudices which judges 
share with their fellow-men, have had a good deal more to do than the syl- 
logism in determining the rules by which men should be governed. The law 
embodies the story of a nation’s development through many centuries, and it 
cannot be dealt with as if it contained only the axioms and corollaries of a 
book of mathematics.” Holmes, T'e Common Law (Little, Brown & Co., 
Boston, 1881), p. 1. 

32 Pound, “Theory of Judicial Decisions,” 36 Harv. L. Rev. 641 
(1923). 

In Epstein v. Gluckin, 233 N.Y. 490 (1922), Cardozo said, “Mutuality 
of remedy is important insofar only as its presence is essential to the attainment 
of that end. The formula had its origin in an attempt to fit the equitable 
remedy to the needs of equal justice. We may not suffer it to petrify at the 
cost of its animating principle.” On this basis, many years of precedents were 
overruled and the rule involved placed on a workable basis. Later, he com- 
mented on this case in The Growth of the Law (Yale Univ. Press, New 
Haven, 1927) saying, “Only the other day, the Court of Appeals reconsidered 
the whole subject and put it on a basis which will be found consistent, so at 
least I hope, with equity and justice.” p. 15. 
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on facts observed by the judge in his own experience and logical 
deductions from these facts. On the other hand, a judge may 
render a decision in which he has relied entirely upon his intui- 
tion, his instinct based on his subconscious reactions.** Between 
these extremes are found decisions in which the ingredients, 
empiricism and instinct, exist in varying degrees.** Pareto rec- 
ognized that few facts would be completely experimental or 
non-experimental, but in acts which contain both characteristics, 
one will predominate.** The decisions which are predominately 
instinctive may be treated as non-experimental.** Considered 
thus, Pareto’s concepts would apply to judicial acts. 

Llewellyn and some of the other Realists have sought to 
broaden Holmes’ concept of law as the acts of judges so that 
it would include the actions of laymen who become involved 
with the law, administrative officials, lawyers, and all others on 
whom the law impinges.*’ It would seem that such actions 
and reactions could also be classed as non-experimental where 
conscious self-interest is not present to give them purpose. 


88 “But I... got my hunch, and by the practice of logomachy so 
bewordled my opinion in support of my hunch that I found myself in the 
happy position of having so satisfied the intuitive lawyer by the correctness of 
my hunch, and the logomachic lawyer by the spell of my logomachy, that both 
accepted the result and the cause was ended.” Hutcheson, “The Judicial 
Intuitive: The Function of the ‘Hunch’ in Judicial Decisions,” 14 CornELL 
L.Q. 280 (1929). Jerome Frank has said, “Talks with candid judges have 
begun to disclose that, whatever is said in the opinion, the judge often arrives 
at his decision before he tries to explain it. . . . A judge often arrives at a 
decision by a hunch as to what is just and fair or wise and expedient.” 
Frank, Mr. Justice Holmes and Non-Euclidean Thinking, 17 CornEuu L.Q. 
594 (1932). 

34 Cardozo has recognized that the logic of a judicial opinion may be a 
false front. “We gather together our principles and precedents and analogies, 
even at times our fictions, and summon them to yield the energy that will best 
attain a jural end.” Paradoxes of Legal Science (Col. Univ. Press, New York, 
1928), p. 60. 

35 Henderson, Pareto’s General Sociology, op. cit., p. 102. 

86 “Tt is often said that the opinion gives the ‘reason’ for the decision. 
In the vast majority of cases, it does not really do that, but . . . gives an 
essay on points of law.”’ Radin, “Case Law and Star Decisis,” 33 Cox. L. 
Rev. 210 (1933). 

37 Llewellyn, “A Realistic Jurisprudence,” 30 Cox. L. Rev. 435 (1930). 
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Law, so conceived, would still be susceptible to Pareto’s classi- 
fications. 

Applying Pareto’s classifications to the types of human 
action mentioned above, three types of legal science might be 
formulated.** Treating law as what judges do, you might es- 


38 Many different bases for a science of law have been suggested. They 
can be grouped under the headings: (1) pure science of law; (2) analytical 
science of law; (3) real science of law. 


Pure science of law. 
Adler, in commenting on Jerome Frank’s book, Law and the Mod- 
ern Mind, insists that a formal science of law must be recognized. 
“Its subject matter is purely propositional; its only instrumentality is 
formal logic.” It is not incompatible with an experimental science of 
law but supplementary to it as mathematical physics is to experimental 
physics. Adler, “Law and the Modern Mind—Legal Certainty,” 31 
Cor. L. Rev. 103-4 (1931). Kelsen treats the science of “law and 
the state” as “ a science whose sole object is to comprehend state and 
law in their juridical reality, to grasp them notionally, to analyze their 
structure, to explain their interrelations.” Lauterpacht, “Kelsen’s Pure 
Science of Law,” Modern Theories of Law (Oxford Univ. Press, 
London, 1933), p. 106. Stammler distinguishes between (1) a tech- 
nical legal science, which illucidates a given legal system, and (2) a 
theoretical science which is “concerned with law as a set of rules 
formulating the means to fundamental human purposes, and it has to 
inquire into the real value of the means employed and to discover the 
basis and justification of actual law.” He would search for “funda- 
mental principles” which would produce “‘complete harmony.” Gins- 
berg, “Stammler’s Philosophy of Law,” Modern Theories of Law, op. 
cit., p. 38, 40. In contrast to his ideas of an experimental science of 
law, Yntema deals with the “pure” or “formal” science of law. Such 
a science would deal entirely with logical considerations of accepted 
rules and concepts. Yntema, “The Rational Basis of Legal Science,” 
31 Cor. L. Rev. 927, 929 (1931). 
Analytical Science of Law 

Hohfeld’ thought that the thing most necessary to a usable legal 
science was a complete and exact analysis of the law as it exists. To 
this end, he organized law on the basis of the legal relationships 
involved. Cook, “Hohfeld’s Contribution to the Science of Law,” 28 
Yace L. Rev. 721 (1919). Holland states that “the science of law, 
jurisprudence, consists of analyzing the positive law of the time. As 
the law changes, the analysis must change.” Holland, Jurisprudence 
(Clarendon Press, Oxford, 1924), 13 ed. p. 7, 9. Dean Pound 
describes a group of jurists who believe that the law is complete now, 
and that the science of law deals only with analyzing cases, etc., and 
finding out what law exists. Pound, “Analytical Jurisprudence,” 41 
Harv. L. Rev. 174 (1928). Salmond treats the “practical juris- 
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tablish a descriptive science of law based on the analysis of the 
non-logical actions of the judges. Or, treating law more 
broadly as not only what judges do, but also what juries, lay- 
men, lawyers, and administrators do, you might esablish a de- 
scriptive science dealing with the non-logical actions of all these 
people. Still another possibility is that after an analysis is 
made, you might measure the efficiency of the operation of the 
law according to some predetermined norm and then alter the 
precepts to accomplish more effectively the ends thought de- 
sirable. This would make law an experimental science. All 
three types of legal science have been considered by modern 
writers. 

The first mentioned type, a descriptive science dealing only 
with the actions of judges, is most strongly supported by Key- 
ser. Starting from the assumption that the decisions (the dis- 
tinctive behavior) of judges are the focal point of law, he con- 
cludes that the science of law should consist of “categorical 
propositions describing the behavior of judges.”*® Analogous 
to Pareto’s Sentiments are Keyser’s “variables on which ju- 
dicial behavior depends”: (1) modes and forms of business; 
(2) manners, customs, and mores; (3) religious opinion and 
feeling; etc.*° 


prudence of civil law” as including (1) systematic exposition of the 
legal system as it now is, (2) consideration of its historical develop- 
ment, and (3) a description of what law ought to be. Salmond, 
Jurisprudence (Stearns and Haynes, London, 1913), p. 3-6. 


Real science of law (law in fact) 

This is the plane on which this article deals with the science of law, 
the consideration of law as it operates. Within this class are suggested 
the three variations: (1) a descriptive science based on the actions of 
judges; (2) a descriptive science based on the actions of all those in 
touch with the law; and (3) an experimental science of law which 
seeks to describe the operation of law in society and later correct the 
defects found and make law more efficient. 


3 Keyser, On the Study of Legal Science, 38 Yate L. J. 416 (1929). 
Keyser presents his idea of a science of law based on judicial behavior in 
contrast with a “mathematical science” of law based on dealings in hypo- 
thetical propositions. /bid., p. 415, 420. 

* [bid., p. 418. 
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He is not alone in his emphasis of the importance of the 
behavior of the judges, for writers who have considered the 
“judicial process” a distinctive and important phenomena point 
to the same conclusion as that reached by Keyser, i.e., a science 
of law must take into consideration the actions of judges.** As 
long ago as 1897, Holmes mentioned that the fear of Socialism 
had influenced judicial decisions and suggested that such feel- 
ings might be the very root and nerve of an inarticulate and 
unconscious judgment which was hidden from view by a logic- 
ally stated opinion.** And, in the same vein, Cardozo has said 
that “history, or custom .. . or some compelling sentiment of 
justice or sometimes a semi-intuitive apprehension of the per- 
vading spirit of the law” enters into the judge’s judicial opera- 
tion.** 

Philosophical and psychological considerations of the “ju- 
dicial process” have led to an analysis similar to Pareto’s. 
Dewey divided all human conduct into two classes: (1) action 
from routine, instinct, appetite or blind hunch; and (2) action 


‘1 The fact that judges give lip service to stare decisis does not minimize 
the fact that the actions of judges are of primary import in shaping the law. 
“With us a precedent will govern a case ‘on all fours.’ But it may do much 
more. We distinguish it and limit it, or we extend its application and develop 
its principle.” Pound, “Theory of Judicial Decisions,” 36 Harv. L. Rev. 
64 (1923). 

“Judges have made worthy, if shamefaced, efforts, while giving lip service 
to a rule, to riddle it with exceptions and by distinctions reduce it to a 
shadow.” Cardozo, The Nature of the Judicial Process, infra., p. 155. “The 
paradox of the situation is that granting there is value in a system of prece- 
dents, our present use of illusory precedents makes the employment of real 
precedents impossible. Rules are limited to the ‘precise question’ involved in 
the earlier cas¢é. Minute differences in the circumstances of two cases will 
prevent any arguments being reduced from one to the other.” And the earlier 
case comes to mean only what the later judge says it does. Frank, Law and 
the Modern Mind (Bretano’s, New York, 1930), p. 148-149. 

42 Holmes, “The Path of the Law,” op. cit., p. 465, 467. “You can 
give any conclusion a logical form.” Jdid., p. 466. “The law never succeeds 
in becoming a completely deductive system. The law needs the logical use 
of concepts and an orderly and logical classification of legal relations. But it 
must be realized that such classification is not absolute and immutable.” Cohen, 
“The Place of Logic in the Law,” 29 Harv. L. Rev. 622 (1916). 

43 Cardozo, The Nature of the Judicial Process (Yale Univ. Press, New 
Haven, 1921), p. 43. 
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based on experimental logic.** He sees in the written opinions 
of the judges an attempt to cover up actions of the first class 
and make them look like actions of the second class.*° Ex- 
pressed slightly differently, the psychologist sees in the judges’ 
actions the conflict between the conscious and the subconscious 
motives of the judges, one seeking to conform with what he 
would have others believe he is doing, and the other seeking 
to express the judge himself.“ 

Thus, there are those who would emphasize what judges 
do as a basis for a science of law and those who would apply 
an analysis of these actions similar to Pareto’s, but the classifi- 
cation on which Pareto’s analysis would be based makes the 
possibility of an exact descriptive science of judge law more real. 

The second possible type of a legal science, a descriptive 
science involving the actions and reactions of all persons who 
come into contact with the law, is little more than a broadening 
of the first type with a shift of emphasis from judges in appel- 


** Dewey, “Logical Method and the Law,” 10 Cornell L. Q. 17 (1925). 
Dewey does not mean to minimize the importance of the instinctive or hunch 
actions, for he says, “long brooding over conditions, intimate contact associ- 
ated with keen interest, thorough absorption in a multiplicity of allied experi- 
ences, tend to bring about those*judgments which we call intuitive; but they 
are true judgments because they are based on selection and estimation with 
the solution of a problem as a controlling standard.” How We Think (Heath 
& Co., New York, 1910), p. 105. 

*° Dewey, “Logical Method and the Law,” of. cit., p. 24. “The 
language of the judicial decision is mainly the language of logic. And the 
logical method and form flatter the longing for certainty which is in every 
human mind. But certainty is generally an illusion.” Holmes, Collected 
Legal Papers, op. cit., p. 181. 

A judicial “syllogism sets forth only the results of thinking.’ 
“Logical Method and the Law,” of. cit., p. 22. 

46 Schroeder, “Psychologic Study of Judicial Opinions,” 6 Car, L. Rev. 
go (1918). 

“Human motives and mental mechanism are not altered when one 
assumes the judicial function.” J/did., p. 89. “Our logical thinking is not 
separated, as by a Chinese wall, from other psychological processes, such as 
willing, feeling, remembering, etc.; instead, there is a constant play of influ- 
ences exerting themselves from these directions upon our thinking, yet not 
sufficient to destroy the logical character in the formation of concepts.” Wur- 
zel, “Judicial Thinking,” Science of Legal Method (Boston Book Co., Boston, 


1917), Pp. 339- 


> Dewey, 
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late courts to all the persons who influence the administration 
of the law. Though not actually advocating a science of law 
based on this broad concept, Llewellyn and Frank point out 
that law in action includes a great deal more than judicial de- 
cisions. Llewellyn takes the spotlight off judicial opinions and 
the rules they state by proposing that we look at “words about 
law” only to see the behavior they represent.** And the be- 
havior on which the operation of these rules depends is the 
behavior of judges, jurymen, administrative officials, and lay- 
men.** Frank accepts the same broad, realistic view of what 
goes to make up law.” 

These men seek only to present a true picture of the opera- 
tion of the law. They want to show what facts exist without 
evaluating them or suggesting reform. Any science of law 
based on their concepts would be a descriptive or analytical 
science like Keyser’s, but it would have a much broader subject 
matter. 

Law as an experimental science is the goal of Yntema. He 
realizes the need of the broad basis of a concept of law which 
is set up by Llewellyn and Frank, but he would go further. He 
would seek to build up a body of scientific information respect- 
ing the actual operation of law,” and on the basis of such infor- 
mation, he would seek to reform the law to conform to some 
selected norm.”* This study of law would be continuous, and 

*? Llewellyn, op. cit., p. 443. 

48 [bid., pp. 456-7. Real rules and paper rules must be distinguished. 
“Real rules” are the practices of the court, what the courts do and what per- 
sons dealing with the law try to do, and “paper rules” are the accepted doc- 
trines of the time and place. You must seek to determine how far a paper 
rule is real. [did., pp. 447, 450. 

*° Frank, “What Courts Do in Fact,” 26 Iu. L. Rev. 658 (1932). 

5° Yntema, “Legal Science and Reform,” 34 Cox. L. Rev. 207 (1934). 
What is needed, says Yntema, is “‘a judicial census, a judicial clinic, and an 
institute of legal research.” Jdid., p. 222. 

51 Ibid., p. 228. “Law is a relation of life, it is a coordination, a limit, 
a guarantee of social relations, and its vigor and its real significance must be 
directly deduced from an examination of life itself and of its coordination, not 


from formulas which are more or less approximate, often fallacious and always 
incomplete.” Del Vecchio, “The Crisis of the Science of Law,” 8 TuxaneE L. 


REv. 321 (1934). 
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as new precepts and concepts were needed, they could be tried.” 
If the new information showed that they were working proper- 
ly, they could be incorporated into the law. If not, they could 
be discarded. Reform would be effected through the legisla- 
tive, administrative, and judicial departments. But before this 
is possible, there must be an objective survey of what goes on 
in the name of the administration of justice. In such survey, 
where “what is” is temporarily divorced from “what ought to 
be,” the classifications of Pareto would be applicable. 

In a more general and inexact manner, Radin also sees the 
possibility of an experimental science. He recognizes two char- 
acteristics in a judge: (1) the arbiter; and (2) the judge 
applying accepted legal concepts. In expressing these two 
personalities, the judge must temper the concepts on which the 
law insists with a realistic knowledge and consideration of the 
situation to which the decision is to refer.” Experimentation 
would be substituted for stare decisis, and past decisions would 
be experiments rather than binding precedents. 


2 
a 





Pareto looked at the.acts of men disregarding the norm 
on which they might be based. He discarded the concept, time- 
honored in the social sciences, that men acted on the basis of 
experimental logic and sought to explain their acts, or the 
greater portion of them, as non-experimental. He took certain 
fundamental characteristics of men’s non-experimental acts to 
be representative of the motivating forces of men and so of 
society. He divorced these acts from what men said to explain 


52 Holmes said long ago, “You must look to the practical effect of law 
and build and develop your law to fit the facts found and the desirable social 
end.” “Law in Science and Science in Law,” 12 Harv. L. Rev. 443 (1899). 

53 'Yntema, “Legal Science and Reform,” of. cit., p. 219. A “disinter- 
ested, continuous, informed study is needed to establish a body of scientific 
information respecting the actual operation of law; . . . without such in- 
formation, legal scholarship will remain esoteric and law reform ineffective.” 
Ibid., p. 221. 

54 Radin, “The Chancellor’s Foot,” 49 Harv. L. Rev. 44 (1935). 

55 [bid., pp. 64-65. 
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them. Next, he classified the non-experimental acts, the moti- 
vating forces, and the explanations so that any subsequent 
knowledge concerning them might be placed in the proper 
categories. 

In the light of the authorities considered above, it seems 
that the ideas of Pareto have a piace in the scientific approach 
to law, and when applied quantitatively and analytically to the 
acts of all those persons who have to do with the law, or per- 
haps only those of judges, they should serve to clarify the 
nature of law. 
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Fulfillment 


Members of the graduating class of 1934 started something worth- 
while when they organized the Student Bar Association in the Ohio State 
University College of Law during the Spring term of their last year. 
Last year’s class did a fine job of putting the Association in working 
order and giving it the necessary impetus. To the present class must go 
the credit for definitely establishing the organization as a permanent 
proposition. 
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During the past year, the activities of the Bar Association caught the 
interest of the entire student body and served to impress the worth of 
the organization upon the minds of students and faculty alike. The 
book exchange saved the students money on case books, note books and 
examination pads. The Legal Aid Clinic afforded students practical 
experience with cases. The Law JourNAL gave them the opportunity 
to gain valuable experience in research and writing. This publication 
has already received national recognition and is well on its way to a 
place among the outstanding legal periodicals of the country. Prominent 
speakers, moot court, banquets, smokers, and the law college dance 
were all sponsored directly or indirectly by the Bar Association. Other 
less obvious advantages arising out of the Association’s activities are too 
numerous to mention. 

Upon next year’s class will rest the responsibility of carrying on, so 
that these advantages will be strengthened rather than lost. 


E.R. T. 


Aid from the Law Schools 


The legal aid clinic is a splendid idea. It has two admirable features. 
Law students are afforded an opportunity to work with actual cases and 
gain valuable practical experience. Persons otherwise unable to get legal 
advice are given the aid they need. The value of the plan has been 
widely recognized by enterprising law schools. The Ohio State Univer- 
sity College of Law established a legal aid clinic a little less than two 
years ago. It was first instituted as one of the functions of the newly 
organized Student Bar Association, and was directed entirely by the 
law students, under the leadership of Julius Schleszinger. Recognizing 
the possibilities, the faculty took charge of the project and named 
Professor Silas A. Harris as its head, in the Spring of 1935. The fol- 
lowing Fall the offices were moved from a downtown office building to 
Page Hall on the University campus. James Tritschler, student head 
of the legal aid section of the Bar Association, has acted as chief assistant 
to Professor Harris. Under the able direction of these two men, the 
Ohio State Legal Aid Clinic is performing an exceedingly valuable serv- 
ice and is steadily growing. 

During the last two quarters, twenty-six students have been enrolled 
and have taken an active part in the work of the Clinic. In the four 
months of October, November, December, and January, the Clinic 
force handled and disposed of 191 cases. In many of these cases a little 
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sound legal advice was enough, and in others the students were able to 
iron out the difficulties through conferences and negotiations. Some 
cases were taken into court. The records indicate that a total of 480 
cases have been handled since the Clinic was established. Since the 
offices were moved into Page Hall, a decline in the proportion of 
domestic relations cases has been noticed, and an increase in contracts, 
torts, and property cases. Columbus courts and relief agencies are con- 
tinually sending persons to the law college for professional advice. 

The figures given indicate the extent of the work the Legal Aid 
Clinic is doing and one can readily perceive the amount of good that is 
being accomplished. We are happy to devote this space to the deserved 
recognition of a worthy project and the men who are conducting it. 


E.R. T. 
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AUTOMOBILES 


NEGLIGENCE — RiGuts oF INJURED PassENGER — DoctTRINE 
oF Res Ipsa Loquirur 


Plaintiff in an action to recover damages for personal injuries, 
offers proof that he was a passenger in an automobile operated at mod- 
erate speed over a considerably used road and was injured when the 
automobile suddenly left the road and plunged over an embankment. 
Held, the circumstances thereby established are sufficient to permit an 
inference of negligence on the part of the operator, under the doctrine 
of res ipsa loquitur. Weller, Exrx. v. Worstall, 129 Ohio St. 596, 196 
N.E. 637, 3 Ohio App. 12 (1935). 

Briefly stated, the doctrine of res ipsa loquitur, is that where the 
instrumentality or thing which caused the injury complained of is shown 
to be under the management and control of a defendant, and the acci- 
dent is such as in the ordinary course of events does not happen if 
proper management and control is exercised, it affords reasonable evi- 
dence, in the absence of explanation by such defendant, that the accident 
arose from want of care, and permits the inference of negligence. 
St. Marys Gas Co. v. Brodbeck, 114 Ohio St. 423, 151 N.E. 323 
(1926); Hart v. Washington Park Club, 157 Ill. 9, 41 N.E. 620 
(1895); 5 Wigmore Evidence (2nd ed. 1923). 

The doctrine has undoubtedly been more frequently applied in cases 
of public carriers of passengers than in any other class. Transportation 
Co. v. Downer, 11 Wall. 129, 20 U.S. 160 (1870). It has often been 
applied in collision and derailment cases. Hooper v. Denver R.R. Co. 
155 Fed. 273, 84 C.C.A. 21 (1907); Cincinnati St. R.R. v. Kelsey, 
6 O.C.D. 209 (1895). But it has now been accepted that the doctrine 
is not limited to railroads. Rose v. Stevens Co. 11 Fed. Rep. 438 
(1882); Cincinnati Traction Co. v. aaa 74 Ohio St. 379, 
78 N.E. 529 (1906). 

In situations involving automobiles the ction has been applied in 
the following cases. Zwick v. Zwick, 29 Ohio App. 522, 163 N.E. 917 
(1928), where a driver permitted the steering wheel to escape his con- 
trol, throwing the machine against poles and causing injury; Cleveland 


Ice Cream Co. v. Call, 28 Ohio App. 521, 162 N.E. 812 (1928) 
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where a person left his auto parked on the side of a hill and the car from 
some unknown cause rolled down the hill and hit plaintiff; Scovannin v. 
Toelke, 119 Ohio St. 256, 163 N.E. 495 (1928) where a truck 
operated by the defendant ran off the highway and collided with and 
damaged a building, and no other testimony was produced to prove 
negligent operation of the truck; Trauerman v. Oliver’s Adm’r. 125 
Va. 458, 99 S.E. 647 (1919) where it was held that an auto driver 
who collided with another person while the latter was standing upon the 
sidewalk, must show that he did everything an ordinary reasonably 
prudent person would have done to avoid injury. In one Ohio case, 
however, no presumption or inference of negligence was held to arise. 
Allen v. Learick, 43 Ohio App. 100, 182 N.E. 139 (1932) where a 
guest passenger was not permitted to recover under the res ipsa rule for 
being thrown from the seat when the automobile bounced while crossing 
an intersection. 

In the principal case the instrumentality was under the control of 
the defendant. Since an accident does not ordinarily happen by a car 
leaving the road if reasonable care is used, the application of the res ipsa 
loquitur doctrine to this situation seems justified. 

JosEPH STERN 


CONSTITUTIONAL LAW 


Power oF Boarp oF EpucaTION To COMPEL SALUTE TO 
FLac — Invasion oF RELIGIOUS FREEDOM 


Some time ago, the Board of Education of Greenfield, Ohio, estab- 
lished the rule that “the Superintendent of Schools is directed to require 
the flag salute and the pledge of allegiance from all pupils attending 
the Greenfield Schools at such times and on such occasions as he may 
direct.” Ordinarily, the Superintendent required the salute and pledge 
of allegiance only at assemblies of a patriotic nature, but teachers were 
allowed to hold similar ceremonies as opening exercises. Though these 
practices had been in effect over a period of time, no one, parents or 
children, had objected until November, 1935. At that time, the par- 
ents of four pupils, who were members of Jehovah’s Witnesses, a re- 
ligious sect, ordered their children not to salute the flag. The board 
of education settled the problem by excluding these children from all 
exercises at which a flag salute or pledge of allegiance was to be given. 

The same problem has arisen in East Liverpool, but it has not been 
solved so amicably. There, the board of education expelled those who 
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refused to salute or take the oath of allegiance. As a result, the mother 
of one of the expelled pupils, who is qualified to teach, is contemplating 
starting a private school for the children of Jehovah’s Witnesses. 

In a recent opinion, the attorney general upheld the action of the 
East Liverpool Board as being within their power and constitutional. 
No. 5003, 42 Ohio State Department Reports 183, Jan. 2, 1936. 
This formal opinion reversed a previous informal statement from the 
attorney general’s office. 

Jehovah’s Witnesses are a religious sect and consider themselves the 
only true followers of Jesus Christ. Their name is derived from the 
belief that they are to witness the second coming of Christ. They have 
a covenant to obey God and Jesus Christ only, and, in their opinion, to 
break this covenant means their destruction. Pledging their allegiance 
to the flag would be a breach of the covenant, for their allegiance is to 
Jehovah only. They base their belief and action on the command of 
Exodus 20:3-5: 

Thou shalt have no other gods before me. 

Thou shalt not make unto thee any graven image, or any likeness of any- 
thing that is in the heaven above or that is in the earth beneath or that is in 
the water under the earth. 

Thou shalt not bow down thyself to them, nor serve them, for I, the Lord 
thy God, am a jealous God, visiting the iniquity of the fathers upon the 
children unto the third and fourth generation of them that hate me. 

The flag salute is also a breach of their covenant, for the flag is an 
image or representation of the United States nation, and the salute 
amounts to an act of worshipping this image. 

The first problem raised by the situations described above is whether 
or not the board of education had the power to establish the rule in- 
volved. A board of education has the power to “make such rules as it 
deems necessary for the government of the pupils of its schools.” G.C. 
4750. It also has the power to arrange the course of study to be fol- 
lowed in its schools, G.C. 7645, and the general power to manage and 
control all pyblic schools within its district. G.C. 7690. The rule al- 
lowing the superintendent to require the flag salute and pledge of alle- 
giance might well be sustained under any one of these powers. These 
powers are general, and so any action taken under them would be dis- 
cretionary as to its details. 

There is abundant authority to support the statement that, in the 
absence of fraud or bad faith, the courts will not interfere with the 
board of education’s exercise of its discretionary powers to manage and 
control schools or establish rules and regulations for them unless such 
exercise is so arbitrary and unreasonable as to be an abuse of its discre- 
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tion. Board of Ed. v. Boehm, 102 Ohio St. 292, 131 N.E. 812 
(1921); State v. Board of Ed., 11 Ohio App. 146, 30 O.C.A. 365 
(1919); Brannon v. Board of Ed., 99 Ohio St. 369, 124 N.E. 235 
(1919); Wagoman v. Board of Ed., 5 Ohio App. 380, 27 O.C.A. 
267 (1916); Cline v. Martin, 5 Ohio App. 90, 24 C.C. (N.S.) 81 
(1915); Board of Ed. v. State, 80 Ohio St. 133, 88 N.E. 412 (1909); 
Board of Ed. v. County Comm., 10 N.P. (N.S.) 505 (1909); State 
v. Milhoff, 76 Ohio St. 297, 81 N.E. 568 (1907); Youmans v. Board 
of Ed., 11 C.C. 207, 7 C.D. 269 (1896); (rule that pupil could be 
expelled for failure to have lesson prepared held reasonable) Sewell v. 
Board of Ed., 29 Ohio St. 89 (1876). But courts have interfered with 
the exercise of discretionary powers by the boards of education where 
such exercise was arbitrary and unreasonable. Robinson v. McDonald, 
5 Ohio App. 376, 26 C.C. (N.S.) 137 (1916); Owens v. Board of 
Ed., 25 O.C.C. (N.S.) 581, 25 O.D. 161 (1914). 

Where the board of education repealed a rule requiring reading of 
the Bible in school and established a rule prohibiting it, Board of Ed. v. 
Minor, 23 Ohio St. 211, 13 Am. Rep. 233 (1872); Board of Ed. 
v. Pulse, 7 O.N.P. 58, 10 O.D. (N.P.) 17 (1900), and where the 
board passed a rule requiring the reading of the Bible in school, Nessle v. 
Hun, 1 O.N.P. 140, 2 O.D. (N.P.) 60 (1899), it was held that the 
actions were reasonable and beyond the reach of the courts. Such regu- 
lations raise the issue of freedom of conscience, as guaranteed by the 
Ohio Constitution, more directly than the rule as to saluting the flag. 

From these authorities, it would seem that the establishment of the 
rule of the Greenfield Board of Education would be within the power 
of the board if it is reasonable and not arbitrary. This is purely a mat- 
ter to be decided at the trial. 

The Jehovah’s Witnesses maintain that even though this is a proper 
and valid rule, it interferes with their religious freedom. The Ohio 
Constitution says: “All men have a natural and indefeasible right to 
worship Almighty God according to the dictates of their own con- 
science,” Art. I, Sec. 7, and the 14th Amendment to the Federal Con- 
stitution provides that “no state shall deprive any persons of life, liberty, 
or property without due process of law.” 

The 14th Amendment must be considered here, for religious free- 
dom is one of the liberties protected, Meyer v. Nebraska, 262 U.S. 390, 
43 S. Ct. 625, 67 L. ed. 1042 (1923), but the Ist and 5th Amend- 
ments are inapplicable, for they restrict the actions of the Federal gov- 
ernment only. 

The maintenance of public schools, Fawcett v. Ball, 80 Cal. App. 
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131, 251 Pac. 679 (1923), and the promotion of public education, 
Broderick v. Stone, 258 N.Y.S. 717, 144 Misc. Rep. 393 (1932), 
are governmental functions. Thus the establishment of rules and regu- 
lations for schools is within the police power, i.e., the general regulatory 
power, of the state. Pohl v. State, 102 Ohio St. 474, 132 N.E. 20 
(1921); Meyer v. Nebraska, supra. Any rule-making power the board 
of education may have is derived from the state’s general power to leg- 
islate, and any exercise of such power is an exercise of the state’s police 
power. 

Personal and private rights guaranteed by constitutions are not 
absolute. They are subject to reasonable regulations which may be 
imposed by the legislature. Pohl v. State, supra.; Soloman v. Cleveland, 
26 Ohio App. 19, 159 N.E. 121 (1926); State v. Powell, 58 Ohio 
St. 324, 40 N.E. g00 (1898); (“religious freedom does not deprive 
the legislature of its legislative power”), New Braunfels v. Waldschmidt, 
109 Tex. 302, 207 S.W. 303 (1918). However, any exercise of the 
police power will be invalid if it unreasonably or arbitrarily invades 
personal rights, Merick v. Gims, 79 Ohio St. 174, 86 N.E. 88 (1908), 
or if it is not related to the “public use or public benefit.” Alma Coal 
Co. v. Cozad, 79 Ohio St. 348, 87 N.E. 172 (1909). The legisla- 
ture cannot interfere with personal rights unless the public welfare re- 
quires it. State v. Robins, 71 Ohio St. 273, 73 N.E. 470 (1905). 

Laws making bigamy a crime and making bigamists ineligible to 
hold public office have been held valid even though they directly inter- 
fered with the religious practices and teachings of the Mormons. For 
the protection of public morals, religious freedom may be invaded. 
Reynolds v. U. S., 98 U.S. 145, 25 L. ed. 244 (1878); “The laws 
cannot interfere with religious beliefs, but they may with practices.” 
Toncray v. Budge, 14 Ida. 621, 95 Pac. 26 (1908); Miles v. U. S., 
103 U.S. 304, 26 L. ed. 481 (1880); Davis v. Beeson, 133 U.S. 333, 
10 S. Ct. 299, 33 L. ed. 637 (1889); The Late Corporation of the 
Church of Jesus Christ of Later-Day Saints v. U. S., 136 US. 1, 
10 S. Ct. 792, 34 L. ed. 478 (1890). 

Likewise, religious freedom must give way to legislation in the inter- 
ests of public health. Requiring a Christian Science healer to have a 
license to practice medicine is not an unconstitutional interference with 
his religious freedom, State v. Marble, 72 Ohio St. 21, 73 N.E. 1063 
(1905); State v. Miller, 59 N.D. 286, 229 N.W. 569 (1930); State 
v. Verbon, 167 Wash. 140, 8 Pac. (2d) 1083 (1932), and a New 
York statute which made it a misdemeanor to fail to furnish medical 
attendance to a minor was held valid even though the parents’ religion 
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called for divine healing. People v. Pierson, 176 N.Y. 201, 68 N.E. 
243 (1903). Excluding pupils who have not been vaccinated from 
public schools is valid, for the necessity of protecting the public health 
justifies any invasion of religious freedom involved. Vonnegut v. Baum, 
188 N.E. 677 (Ind., 1934); New Braunfels v. Waldschmidt, supra. 

The religious practices of the Salvation Army have been restricted 
in the interest of the public peace to the extent of requiring members of 
that organization to get licenses to play instruments or to parade in the 
streets. Commonwealth v. Plaisted, 148 Mass. 375, 19 N.E. 224 
(1889); In re Frazee, 63 Mich. 396, 30 N.W. 72 (1886); State v. 
White, 64 N.H. 48, 5 Atl. 828 (1886). Ordinances which make it 
a misdemeanor to indulge in common labor on Sunday do not infringe 
anyone’s religious freedom by requiring him to observe a religious holi- 
day. Bloom v. Richards, 2 Ohio St. 387 (1853), McGatrick v. 
Wason, 4 Ohio St. 566 (1855); State v. Blair, 130 Kan. 863, 288 
Pac. 729 (1930). 

Measures adopted to promote the public welfare may validly invade 
religious freedom and other personal rights. Ohio decisions of long 
standing have held that rules requiring or prohibiting Bible reading in 
public schools are valid and do not violate freedom of worship. Board 
of Ed. v. Minor, supra.; Board of Ed. v. Pulse, supra.; Messle v. Hun, 
supra. More recently, the Georgia court has adopted the same view, 
Wilkerson v. City of Rome, 152 Ga. 762, 110 S.E. 895 (1922), and 
other states have followed it with the qualification that compulsory 
Bible reading is constitutional only if those who do not want to listen are 
allowed to retire. People v. Stanley, 81 Colo. 276, 255 Pac. 610 
(1927); Kaplan v. School Dist., 171 Minn. 142, 214 N.W. 18 
(1927). It is impossible to say whether the attitude of the Ohio Su- 
preme Court on this issue has changed in the last seventy years. 

In the interests of public safety, courts have required fortune tellers 
and persons canvassing in behalf of a religious publication to get licenses 
though their religious beliefs prompted them to carry on such activities. 
Hass v. State, 26 O.C.C. (N.S.) 545, 28 C.D. 1 (1917); St. Louis v. 
Helscher, 295 Mo. 293, 242 S.W. 652 (1922); State v. Neitzel, 69 
Wash. 567, 125 Pac. 939 (1912); Maplewood Twp. v. Albright, 13 
N.J. Misc. 46, 176 Atl. 194 (N. J., 1935). 

The 14th Amendment places a limitation on a state’s power in addi- 
tion to any which may be included in the state constitution. Religious 
freedom is included in the liberties protected from invasion except by 
due process of law. Meyer v. Nebraska, supra. But, in relation to an 
exercise of the police power, due process is not violated except where the 
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regulatory action is arbitrary or unreasonable. Near v. Minnesota, 
283 U.S. 697, 51 S. Ct. 625, 75 L. ed. 1357 (1931); Haskell v. 
Howard, 269 Ill. 550, 109 N.E. 992 (1915); Pierce v. Society of 
Sisters, 268 U.S. 510, 45 S. Ct. 571, 69 L. ed. 1070 (1925). 

A board of education in Ohio has the power to expel a pupil upon 
a two-thirds vote of its members, G.C. 7685, and if the rule, for the 
violation of which the pupil is expelled, is within the power of the board, 
expulsion is allowable. Sewell v. Board of Ed., supra. In the absence 
of any express grant of power, pupils have been denied admittance to 
public schools in the interests of the public welfare. New Braunfels v. 
Waldschmidt, supra. ‘Thus, the courts would probably interfere in a 
case of expulsion only if the board abused its discretion. The constitu- 
tionality of such action would depend on the considerations mentioned 
above. 

If, before November 5, 1935, the Jehovah’s Witnesses had estab- 
lished a private school with one of their own number as teacher, the 
teacher would have been required to take a special oath of allegiance 
to the United States government. G.C. 7852-1, 7852-2, 7852-3. 
This would have raised a problem similar to that relating to the pupils 
in the public schools. However, these sections have been repealed, 116 
Ohio Laws 548, and the difficulty is thus avoided. 

The constitutionality of the rules adopted by the boards of education 
in the situations under consideration depends on whether they have 
sufficient relation to the public welfare (education) to make them rea- 
sonable regulations and to keep them out of the category of an unrea- 
sonable and arbitrary interference with a personal liberty. In all 
likelihood, any court to which this question is presented will feel that 
the teaching of patriotism is sufficiently necessary and reasonable to 
warrant the invasion of religious freedom involved. 

The obvious purpose of the boards of education is to teach patriot- 
ism. Experience has shown that that which is taught by coercion is 
seldom learned. If the boards act to the extent of their power, they may 
well defeat their own ends. Pupils who honestly object to saluting or 
pledging allegiance to the flag will not learn patriotism by any hypocrit- 
ical actions the board may demand. ‘The boards of education have the 
power, but the advantage to be gained should be considered seriously 
before any policy of coercive enforcement is adopted. 

Rogert B. GosLineE 
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DOMESTIC RELATIONS 


FaILuRE OF HussBanp to Pay ALIMONY PROVIDED FOR IN 
SEPARATION AGREEMENT INCORPORATED IN A Divorce 
DecrEE — ConTEMPT 


On Dec. 31, 1927, a decree of alimony was granted Mrs. Hollo- 
way. She was allowed, per month, $50.00 for each child and $125.00 
for her own support. This decree was based upon a separation agree- 
ment entered into by the husband and wife before they began litigation. 
The agreement was incorporated in the decree for alimony. The hus- 
band defaulted in his payments. In a contempt proceeding he was 
ordered to jail. He appealed, claiming his constitutional rights to be 
exempt from imprisonment for debt. The supreme court held, quoting 
the syllabus, “Contempt proceedings lie against a husband for failure 
to pay alimony as provided in a separation agreement which is incorpo- 
rated into and made a part of the divorce decree.” Holloway v. Hollo- 
way, 130 Ohio St. 214, 4 Ohio Op. 156, 198 N.E. 579 (1935). 

To reach this conclusion it was necessary for the court to dispose of 
the contention of the defendant that alimony was a debt, imprisonment 
for which is forbidden by the Ohio constitution, Article 2, Sec. 15, “No 
person shall be imprisoned for debt in any civil action, or mesne or final 
process, unless in cases of fraud.” The authority to decree alimony is 
given the court by Oh. G.C. Sec. 11991 and correlative statutes. “Such 
alimony may be allowed in real or personal property or both, or by 
decreeing to her such sum of money payable in gross or installments as 
the court deems equitable.” Oh. G.C. Sec. 12137 gives the court the 
power to punish for contempt “disobedience of, or resistance to a lawful 
writ, process, order, rule, judgment or command of the court or officer.” 
In the principal case the court reasoned “the right to alimony does not 
arise from any business transaction, but from the relation of marriage. 
It is not founded upon a contract express or implied, but on the natural 
or legal duty of the husband to support the wife. It is the law rather 
than the contract which imposes the obligation on the husband.” From 
this rationalization it concludes in accordance with the great weight of 
authority that the husband can be imprisoned for non-payment of ali- 
mony. 19 Corpus Juris 282, Sec. 645, 646; Miller’s Equity 303, 304; 
2 Bishop on Marriage and Divorce, Par. 1092, 837; Schouler on 
Marriage and Divorce (6th edition), Par. 1843, 1850, 1853, 1851; 
30 A.L.R. 130. 

Although a great majority of courts have followed this rule they 
base it upon three entirely different major premises: first, as is followed 
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by the principal case, “A judgment order or decree for the payment of 
temporary alimony possesses different characteristics than an ordinary 
debt. . . . It is designed to secure the performance of a legal duty in 
which the public has an interest.” Cain v. Miller, 191 N.W. 704 
(Neb.), 30 A.L.R. 125 (1922); second, “It is an allowance in the 
nature of a partition of the husband’s property of which the wife is 
entitled to a reasonable share for her maintenance.” West v. West, 126 
Va. 696, 101 S.E. 876 (1920). “The nature and effect of such a 
decree is the same as that of a court of equity for the specific perform- 
ance of any other act.” Lynon v. Lynon, 21 Conn. 184 (1851); 
third, ““The imprisonment is not ordered simply to enforce the payment 
of the money but to punish for the wilful disobedience of a proper order 
of the court.” West v. West, supra; accord, Staples v. Staples, 87 Wis. 
592, 58 N.W. 1036 (1894). 

As a general rule the courts in reaching the conclusions above, have 
not taken cognizance of the fact that all aiimony is not of the same char- 
acter. Upon examination of the cases it is revealed that courts have 
awarded several types of alimony, e.g., temporary, pendente lite, ali- 
mony payable in installments, gross alimony payable in installments, and 
gross alimony payable in a lump sum. The weight of authority holds 
that contempt will be for default in any of these types, but Ohio deci- 
sions distinguish them. Since the principal case has ignored this unique 
Ohio position, in order to understand the Ohio attitude, it is necessary to 
examine the prior Ohio cases in the light of the types of alimony for 
which contempt is permitted and their influence upon the major prem- 
ises above. 

For facilitating the discussion of this problem the Ohio cases as well 
as related cases may be divided into three categories classified as to the 
court’s inclination to invoke relief by contempt in the specific type of 
alimony decree with which it is confronted. 

First group: Decrees for pendente lite, temporary and alimony pay- 
able in installments, Kaderabek v. Kaderabek, 3 Ohio C.C. 419, 2 Ohio 
C. Dec. 236 (1888); Stewart v. Stewart, 10 Ohio Dec. Reprint 662 
(1889); Effinger v. State of Ohio, 11 Ohio C.C. 389, 5 Ohio C. Dec. 
408 (1896); Lumbbering v. State of Ohio, 19 Ohio C.C. 658 (1900). 
In such types of cases it is not difficult to find justification for contempt 
proceedings because a duty can easily be inferred and the court still has 
jurisdiction of the parties. Stewart v. Stewart, supra, merits particular 
examination. In arriving at its decision, the court drew a distinction 
between its conclusion and that of a differently minded Missouri court, 


Coughlin v. Ehlert, 39 Mo. 285 (1866), in which case it was held 
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that there could be no imprisonment for debt arising out of alimony. 
The Ohio court argued that their holding was not opposed to the 
Missouri doctrine because theirs was a case of temporary alimony and 
the Missouri court’s was one of permanent alimony. Such a distinction 
is significant in that it raises the question as to what is the true nature of 
a permanent decree of alimony. This question has never been settled 
in the State of Ohio by the court of last resort. 

Second group: decrees for gross alimony payable in installments, 
Myers v. Myers, 3 O.N.P. 162 (1896); Cook v. Cook, 66 Ohio St. 
566, 58 L.R.A. 625, 64 N.E. 567 (1902); Hoffman v. Hoffman, 
8 Ohio C.C. (N.S.) 550 (1906); Re Frisbie, 27 Ohio App. 290, 
6 Ohio Abs. 420 (1927). These cases involve a more difficult problem 
in ascertaining the right of a court to enforce by contempt. They raise 
the question, after there has been a justification for contempt proceedings 
upon the ground of duty, as to whether the court still retains jurisdic- 
tion after the awarding of alimony, and if it does, does the amount 
awarded in gross alimony exceed the amount which is owed the wife as 
a duty? Myers v. Myers decides the first question in the affirmative. 
The court claims that the decree is not a final judgment, but “an order 
of the court legally and lawfully made” and can therefore be punishable 
by contempt. Hoffman v. Hoffman allows the theory of duty to suffice. 
The court in Cook v. Cook, the leading case in Ohio on the subject of 
contempt for default in alimony payments, in order to answer the ques- 
tions, started out upon the theory of duty. Alimony, the opinion reads, 
“is not a debt in the sense of pecuniary obligation; it arises from a duty 
which the husband owes the public as well as the wife; but it is not upon 
any specific contract, nor is the proceeding in which the adjudication is 
had a civil action.” However, the court found differently in rationaliz- 
ing attachment for contempt for non-payment of alimony over the 
amount which the court usually awards the wife for support on the 
theory of a husband’s duty to support the wife. Mr. Justice Spear, on 
this point says, “Beyond this [duty owed by husband to the wife] the 
provision for alimony is an allowance. It is in the nature of a partition.” 
He considers the assets of the husband as “accumulations which are 
presumably the result of the joint effort and joint economies” of the 
husband and wife. As a result the decree rendered considers this fact 
as well as the property “which may have come to the husband by mar- 
riage.” He adds “the law wisely awards the wife a just and equitable 
portion in real or personal property or both or money payable in gross 
installments.” He reasons that alimony is not a debt to the wife nor 
damages but part of the estate in which she has a share. It follows, then, 
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that “withholding this allowance” can be punished by contempt “for 
the same reasons and upon the same ground that orders and decrees of 
the court of equity in injunction and the like are enforced.” Such a 
conclusion would allow the enforcement of the decree by contempt even 
if it were not based upon the theory of duty, that is, if the court still has 
jurisdiction. This can be granted because the alimony to be paid is to 
be paid in installments, by an order of the court. This court seems then 
to draw a fine distinction between alimony as a support for the wife and 
alimony as a share of the husband’s assets. 

Third group: decrees for gross alimony payable in a lump sum; 
Hart v. Hart, 1 O.N.P. 56, 1 Ohio Dec. 94 (1894); In Re Whallon, 
6 Ohio App. 80, 26 Ohio C.C. (N.S.) 167 (1915). This type has 
not been considered in a supreme court decision in Ohio. In Re Whal- 
lon the court allowed the imprisonment, but did not discuss its reasons, 
its conclusion being based upon Cook v. Cook, supra, and Lumbbering 
v. State of Ohio, supra, neither of which can be used to support the 
decision. On the other hand Hart v. Hart stands for the opposite propo- 
sition. Ohio Jurisprudence has adopted this view, 9 Ohio Jur. 99: 
“But it is not consistent with Ohio legislation upon the subject of divorce 
and alimony judgments and orders to enforce the payment of judgment 
for money in gross by contempt proceedings.” This statement is ques- 
tionable in that it is still undecided by the Supreme Court. Judge Ong 
in Hart v. Hart constructs his argument upon the proposition that a 
decree in gross is a final judgment and not an order of the court, Oh. 
G. C. 11582, “A judgment is the final determination of the rights of 
a party in an action. A direction of a court made or entered in writing 
and not included in a judgment, is an order,” therefore the court can 
not be clothed with jurisdiction to direct the payment of the judgment 
or in default commit for contempt. He reasons further that the Ohio 
legislature has provided another remedy for the enforcement of all 
judgments for payment for money only, which is in addition to execu- 
tion when the: execution is returned unsatisfied. “Proceedings may be 
instituted under our statutes called a proceeding in the aid of execution, 
where a full and complete investigation can be had, the husband re- 
quired to disgorge and expose all his property that he might have there- 
fore concealed from execution and his failure to comply with the order 
of the court to appear and thus submit to an examination, may be sum- 
marily dealt with and punished as of contempt.” The judge concludes, 
therefore, it is not in harmony with legislative intent to enforce alimony 
in gross by contempt.* 


* It is significant to note that J. Ong decided the case of Myers v. Myers, 
which was a case of alimony in gross payable in installments in which was 
allowed imprisonment for contempt. 











NOTES AND COMMENTS 161 


For the consideration of other Ohio cases which may reflect light 
upon the statements of Hart v. Hart, an Indiana case in point, Marsh 
v. Marsh, 162 Ind. 210, 70 N.E. 154 (1903) affords a point of 
departure. This court does not permit a decree for alimony in gross to 
be enforced by contempt, but it declares it must be enforced by execu- 
tion. The court terms alimony named by statute “an allowance.” It is 
not the alimony of common law, which existed until the death of the 
husband based upon the fact that marriage existed until death. It is 
alimony under a statute and is only an equitable settlement between the 
parties. Such gross allowance is given “on the theory that thenceforth 
the parties were to be strangers to each other.” Similar conclusions are 
reached in an early Ohio case, Petersine v. Thomas, 28 Ohio St. 596 
(1874). This was a case in which the wife wanted to increase her 
gross alimony. It concludes that the statute contemplates a final separa- 
tion in divorce. The parties are “to each other as strangers.” When 
the discretionary power of the court has been fully exercised the case 
is at an end, “‘exhausted” and where she is given a divorce and alimony 
in gross she is deemed to have the just and equitable share of her hus- 
band’s estate. However, the court recognizes that it may decree alimony 
in installments and modify the decree at a future time. This case infers, 
then, that alimony in lump sum is a final judgment. This is the first 
step in the solution of the problem raised in the Hart case. From other 
Ohio cases bearing upon this subject, the same conclusion can be drawn: 
Cooper v. Cooper, 24 Ohio St. 488 (1874). This case held that the 
claim of the wife for alimony in gross was that of “a judgment cred- 
itor.” Olney v. Watts 43 Ohio St. 499, 3 N.E. 354 (1885) held that 
a party receiving alimony in gross payable in installments may obtain a 
modification of the decree. Pretzinger v. Pretzinger, 45 Ohio St. 452, 
15 N.E. 471 (1887), followed the Olney case but it involved the modi- 
fication of a decree for support of a minor child. Conrad v. Everich, 50 
Ohio St. 476, 35 N.E. 58, (1893), in which it was contended by the 
plaintiff that alimony in gross was not a debt, held, nevertheless, that a 
decree will operate per se as lien on lands. In addition it considered a 
duty to be the foundation of the debt. Cook v. Cook, 66 Ohio St. 566, 
quotes this case stating that it is not authority for the proposition that 
alimony is a debt. This court interprets this case to mean that a wife 
not only has the remedy of contempt but also all the remedies of an 
ordinary debtor. In Julier v. Julier, 62 Ohio St. 90, 56 N.E. 661 
(1900), a case involving the payment of gross alimony in installments, 
the opinion stated “The judgment cannot be impeached, except by 
direct proceedings to reverse or annul it”; Law v. Law, 64 Ohio St. 
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369, 60 N.E. 560 (1901), held that where alimony is adjudged to a 
wife on a separation agreement it cannot be modified after term. The 
court considered the case of Olney v. Watts, supra, and quoted with 
approval Petersine v. Thomas, supra; DeWitt v.DeWitt, 67 Ohio St. 
340, 66 N.E. 136 (1902), approves Petersine v. Thomas. (This 
decision was concurred in by Justice Spear who wrote the opinion in the 
Cook case); Hassaurek v. Maikbreit, 68 Ohio St. 554, 67 N.E. 1066 
(1903), required the husband’s estate to pay alimony in installments, as 
set out in an agreement incorporated in a decree, for the life of the wife. 
The court quoted with approval Petersine v. Thomas, Julier v. Julier, 
and Law v. Law, Fickel v. Granger, 83 Ohio St. 101, 93 N.E. 527 
(1910) stood for the proposition that the wife’s creditors previous to 
marriage separation have no claim on the alimony paid to the wife, hold- 
ing that “It is not the property of the wife recoverable as debt, damage, 
or penalty.” Gilbert v. Gilbert, 83 Ohio St. 265, 94 N.E. 44 (1911), 
stated “A decree for alimony payable in installments in a suit for ali- 
mony alone in one state will not support an action as a final judgment 
for a fixed sum of money in another state.” It “was not a judgment in 
the strict meaning of the term, but was such an order as was continu- 
ously subject to modification.” In Clough v. Long, 8 Ohio App. 420, 
28 Ohio C.C. (N.S.) 423 (1918), it was held “When a gross sum 
is allowed the courts generally recognize it as in full satisfaction of all 
claims, and regard the award so made as final; and the awarding 
court’s jurisdiction at an end. Plaster v. Plaster, 47 Ill. 290, Stratton v. 
Stratton, 73 Me. 481, Mitchel v. Mitchel, 20 Kan. 665, Kamp v. 
Kamp, 59 N.Y. 212.” It also held that the court has no jurisdiction 
to modify at a subsequent term: Meister v. Day, 20 Ohio App. 224, 151 
N.E. 736 (1925), concluded that alimony for a fixed sum payable in 
installments will not support an action for a money judgment. By 
dictum the court said the remedy is to seek modification of the order for 
alimony by reducing it to a lump sum. If the reasoning of this court 
were followed, the only remedy for payment of alimony in installments 
would be by contempt, since it can not be sued upon as a debt. This 
case would also lead to the conclusion that alimony payable in a lump 
sum was a debt: Corbett v. Corbett, 36 Ohio App. 321, 173 N.E. 316 
(1930) by dictum stated that :he court has power to modify payments 
in installments because it has continuing jurisdiction. It is apparent, 
therefore, that there is authority for the assumption that an award for 
alimony in lump sum is a final judgment over which the court has lost 
jurisdiction to deal with further. It follows, therefore, that there can 
be no imprisonment for default, and the Hart case is substantiated. 
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Upon the precise subject of alimony payable in lump sum there has 
been no decision in the country directly in point, except the Indiana case 
cited and a Tennessee case. The decree in that case was for $32,800. 
This court declared that there were better reasons for employing con- 
tempt in the case of gross alimony than in cases of other types of alimony, 
“for judgment for alimony in gross is made upon the finding of the 
court of the present value of the husband’s property,” and the husband 
having such ability should be judged contemptuous if he refuses to pay, 
Brown v. Brown, 4 S.W. (2nd) 345 (1928). This court quotes Cook 
v. Cook, supra, which, as has been shown, is not in point. It also cites 
Lyon v. Lyon, 21 Conn. 184 (1853). That case decides that the 
decree is similar to a decree for partition and therefore can be enforced 
by contempt. However, the Tennessee court does not consider the 
argument that when the court has given alimony in a lump sum it loses 
jurisdiction and therefore can not enforce by contempt. The court does 
make the statement, nevertheless, that the contempt “is merely a supple- 
mental process by which the court endeavors to enforce its judgment.” 
To substantiate its conclusion it quotes from a United States Supreme 
Court case, Wetmore v. Markoe, 196 U. S. 68, 49 L. Ed. 390, 25 
Sup. Ct. Rep. 172 (1904), in an opinion written by Justice Day. In 
this case the plaintiff insisted, since there was no reservation of right 
to change or modify the decree, it was an absolute judgment beyond 
the power of the court to alter or amend and therefore should be dis- 
charged in bankruptcy proceedings. The court quotes Audubon v. Shie- 
feldt, 181 U.S. 575, 45 L. Ed. 1009, 21 Sup. Ct. Rep. 735 (1901), 
for the proposition that alimony is founded on the natural and legal duty 
of the husband to support the wife. Justice Day agrees and proceeds 
one step farther and concludes that the fact that alimony is a final 
judgment does not change this essential character of the liability or 
determine that a claim for alimony is a debt arising out of contract. 
“The court having power to look behind the judgment, to determine 
the nature and extent of the liability, the obligation enforced is still of 
the same character, not withstanding the judgment.” The conclusion 
follows that if one looks behind the judgment and finds the duty, even 
though it is a final judgment, it is not a debt arising out of contract. 
A court might conclude as did the Tennessee court then that alimony 
in lump sum not being a contract debt can be enforced by contempt. 
Second National Bank of Sandusky v. Becker, 62 Ohio St. 289, 56 
N.E. 1025, 51 L.R.A. 860 (1900). 

On all types of alimony the Missouri courts are contra to the doc- 
trine that there can be imprisonment for default, Coughlin v. Coughlin, 
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supra; McMakin v. McMakin, 68 Mo. App. 57 (1896); Jn re Floyd 
Kinsolving, 135 Mo. App. 631, 116 S.W. 1068 (1909); Francis v. 
Francis, 192 Mo. App. 710, 179 S.W. 975 (1915). 

In summary, the majority of the courts of the country permit attach- 
ment for contempt upon default regardless of the type of alimony 
awarded. They invoke the following theories: (1) disobedience of a 
legal duty, (2) disobedience of a final equitable decree, (3) disobedi- 
ence of an order of the court. Missouri courts are contra. Indiana is 
contra as to payment of gross alimony in lump sum upon the theory of 
legislative intent. Ohio is in accord with the majority as to all types of 
alimony except alimony in lump sum. This type has not yet been the 
subject of a supreme court decision. In considering this problem the 
court has a choice between the alternatives, (1) alimony in lump sum 
is a final judgment over which the court has lost jurisdiction, therefore 
it has no power to punish the defaulter in contempt proceedings, (2) as- 
suming alimony in lump sum is a final judgment, the court will look 
behind the judgment, see the duty, take jurisdiction and enforce by 
imprisonment. 

Lowe ut M. GorrRLIcu 


EVIDENCE 


Jupiciat Notice or a Ciry Orpinance — Status 1n ReE- 
VIEWING CouRT 


In the original action, a suit to replevy an automobile, the Munici- 
pal Court of Cincinnati took judicial notice of Section 74-136 of the 
ordinances of Cincinnati. On petition in error, the Court of Appeals 
for Hamilton County, in affirming the judgment of the Court of Com- 
mon Pleas, stated that the original trial being in the Municipal Court, 
the city ordinances were matters of which that court and all succeeding 
courts considering the case must take judicial notice. Jackson v. Cope- 
lan, 50 Ohio App. 414, 198 N.E. 596, 3 Ohio Op. 223, 19 Abs. 663 
(1935). 

One group of jurisdictions in the United States has held that a 
reviewing court which would not in an original action take judicial 
notice of a municipal ordinance, will not take judicial notice of the 
ordinance on reviewing a judgment of a court which did take judicial 
notice thereof, unless authorized by statute to do so. Otherwise, the 
ordinance can be made known to the court only by being made a part 


of the record. State v. Egli, 41 Idaho 422, 238 P. 514 (1925); 
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Karchmer v. State, 61 Tex. Cr. Rep. 211, 134 S.W. 700 (1911); 
Stutsman v. City of Cheyenne, 18 Wyo. 491, 113 P. 321 (1911); 
Lucker v. Commonwealth, 4 Bush 440 (Ky. 1868); State v. Soragan, 
40 Vt. 450 (1868) ; Strickland v. State, 68 Ark. 483 (1900); Hill v. 
City of Atlanta, 125 Ga. 697, 54 S.E. 354 (1906); City of Tarkio 
v. Loyd, 179 Mo. 600, 78 S.W. 797 (1904); People v. Averill, 124 
Misc. Rep. 383, 208 N.Y.S. 774 (1925). 

Another line of American jurisdiction supports the opposing view. 
City of Olympia v. Nickert, 118 Wash. 407, 203 P. 946 (1922); City 
of Spokane v. Knight, 96 Wash. 403, 165 P. 105 (1917); Galen Hall 
Co. v. Atlantic City, 76 N.J.L. 20, 68 A. 1092 (1908); Downing v. 
City of Miltonvale, 36 Kan. 740, 14 P. 281 (1887); Town of 
Moundsville v. Velton, 35 W. Va. 217, 13 S.E. 373 (1891). Some 
jurisdictions have reached this result by statute. Village of Minneota v. 
Martin, 124 Minn. 498, 145 N.W. 383, 51 L.R.A. (N.S.) 40 
(1914), see section 1265 G.S. 1913; Incorporated Town of Scranton 
v. Danenbaum, 109 Ia. 95, 80 N.W. 221 (1899), see section 692 
G. C. Cahill’s Stat. 1929 c. 51, sec. 58 (Ill.) overruling City of Chicago 
v. Lost, 289 Ill. 605, 124 N.E. 580 (1919). 

The Supreme Court of Ohio has never passed on the question and 
the lower courts of the state are in conflict. Some of the Ohio courts 
have followed the precedent of the jurisdictions that refuse to take 
judicial notice. Nelson v. Berea, 21 O.C.C. 781, 12 C.D. 329 
(1901); Esch v. Elyria, 7 O.C.C. (N.S.) 9, 17 C.D. 446 (1905); 
Gates v. Cleveland, 18 O.C.C. (N.S.) 349, 33 C.D. 80 (1911); 
Evans v. Wooster, 28 O.C.A. 285 (1914); State v. Lathschaltz, 10 
O.N.P. (N.S.) 257, 20 O.D. 390 (1910); State v. McCoy, 14 
O.L.A. 363 (1933); Euclid v. Bramley, 20 O.C.C. (N.S.) 453, 31 
C.D. 396, 15 O.D. 155 (1905). ‘The opposing view was taken in 
Strauss v. Conneaut, 3 O.C.C. (N.S.) 445, 13 C.D. 320 (1902); 
Keck v. Cincinnati, 3 O.N.P. 253, 4 O.D. 324 (1896); Akerman v. 
Lima, 7 O.N.P. 92, 8 O.D. 430 (1898). 

The reasoning against the taking of judicial notice is that it would 
be a hard rule that would compel the consideration by the court of the 
numerous enactments of the municipality which relate to the subject in 
controversy. 

On the other hand, most of the cases in a trial court are not ap- 
pealed. When cases are reversed on appeal it is usually because of some 
error in the trial court. It does not seem unreasonable for attorneys to 
assume that if there is no error in the trial court, there is no ground for 
reversal. “This view receives support from the practice of the United 
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States Supreme Court, which, in reviewing cases from a state court, 
takes judicial notice of everything that a state court would notice. Han- 
ley v. Donoghue, 116 U.S. 1, 6 S. Ct. 242, 29 Law Ed. 535 (1885). 
It must be admitted, however, that it may be a more difficult matter for 
a court to find an ordinance not contained in the record than it is for 
the Federal Court to ascertain the statutes of the various states. 

It would seem that the view of the jurisdictions refusing to take 
judicial notice is based largely on an argument of convenience, the saving 
of time and labor of the court that would be required in a search for 
the ordinance. The contrary view has certain logical support in holding 
that a reviewing court will notice a municipal ordinance if the trial 
court was compelled to do so. It is submitted, that the principal case, in 
following the latter view, reached the more desirable result. 

Maurice A. YouNG 


INSURANCE 


MuIssTATEMENT OF AGENT IN APPLICATION WITHOUT 
KNOWLEDGE OF INSURED 


The plaintiff was solicited by an agent of the defendant insurance 
company to take out a health, accident and life policy. The company 
wrote no such policies on persons over 49 years of age. There is no 
evidence that the insured knew of this. The plaintiff truthfully told 
the agent that he was between 58 and 62 years of age, but the agent 
fraudulently had the policy issued with the insured designated as being 
49 years of age. The policy was delivered to the insured and contained 
the above statement. The insured was illiterate and could only read 
“a little.” The company later cancelled the policy after having paid 
two sick benefits. The plaintiff seeks to recover all premiums paid less 
amounts paid as sick benefits. Held: That the plaintiff could not re- 
cover his pretniums as the company had no power to avoid the policy; 
that the soliciting agent was the agent of the company by virtue both 
of G.C. Sec. 9407 and of the common law principle that it embodies. 
McSwain v. Washington Fidelity Nat. Ins. Co., 49 O.A. 342, 3 O.O. 
231, 197 N.E. 253 (1934). 

It is well settled that a soliciting agent is the agent of the insurer. 
Roth v. Employers’ Fire Ins. Co., 123 Neb. 300, 242 N.W. 612 
(1932); Van Ross v. Metropolitan Life Ins. Co., 134 Kan. 478, 7 P 
(2d) 41 1932); National Life and Accident Ins. Co. of Tenn. v. 
Sneed, 40 Ga. App. 131, 149 S.E. 68 (1929); and this is true, ac- 
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cording to the weight of authority, although it is provided in the policy 
that he is the agent of the insured. Pacific Employers’ Ins. Co. v. 
Arenbrust, Farahan and Loran, 85 Cal. App. 263, 259 P. 121 (1927); 
Sternaman v. Metropolitan Life Ins. Co. 170 N.Y. 13, 62 N.E. 763, 
88 Am. St. Rep. 625, 57 L.R.A. 318 (1902); Vance, “Law of In- 
surance” (2nd ed. 1930), pp. 414, 439-443, 447. This is so whether 
the agent be the soliciting agent, Brady Mut. Life Ins. Ass’n v. Smith, 
76 S.W. (2d.) 231 (Texas 1934); Webber v. Mass. Bonding and 
Ins. Co., 81 Mont. 351, 263 P. 101 (1928); Inter-Ocean Casualty 
Co. v. Brown, 31 S.W. (2d) 333 (Texas, 1930), or the medical ex- 
aminer. Lindstrom v. Nat. Life Ins. Co. of U. 8. 84 Or. 588, 165 P. 
675 (1917); Weisguth v. Supreme Tribe of Ben Hur, 194 Ill. App. 
17 (1915), affirmed, 272 Ill. 541, 112 N.E. 350 (1916). In Ohio, 
G.C. Sec. 9407 specifically provides that in all controversies between 
an insurance company and the insured the soliciting agent is the agent 
of the company. Therefore, where the soliciting agent or the medical 
examiner, having true knowledge of the facts, sends in a false answer, 
the knowledge of the agent is that of the company. Roth v. Employers’ 
Fire Ins. Co., supra; Van Ross v. Metropolitan Life Ins. Co., supra; 
Brady Mutual Life Ins. Ass’n v. Smith, supra. 

If there has been collusion between the insured and the agent, in the 
absence of statute, the uniform holding is that the knowledge of the 
agent cannot be imputed to the insurer, as the utmost good faith is re- 
quired. First National Life Ins. Co. of America v. Ford, 141 So. 719 
(Ala. 1932); Peoria Life Ins. Co. v. Haenelt, 46 Fed, (2d.) 173 
(D.C., Tex., 1930); Adler v. New York Life Ins. Co., 33 Fed. 
(2d) 827 (C.C.A., Ark., 1929); Ayers v. Business Men’s Ins. Co., 
148 S.C. 355, 146 S.E. 147 (1928); Commonwealth Life Ins. Co. 
v. Spears, 219 Ky. 681, 294 S.W. 138 (1927). 

Ohio, by express statutory provision, G.C. Sec. 9391, has repudiated 
the common law rule and it has been held that even though there be 
collusion between the insured and the agent to defraud the company, 
the insured may recover. Prudential Ins. Co. v. Kilbane, 15 C.C. 62, 
8 C.D. 790 (1897). The statute provides that no answer in an inter- 
rogatory shall bar the right to recover, or be used in evidence in any 
suit, upon the policy issued thereon unless the answer be proved to be 
wilfully false, fradulently made, that it is material, that it induced the 
company to issue the policy and also that the agent or company have no 
knowledge of the falsity or fraud of such statement. This statute has 
been held to apply to answers to interrogatories in the application, but 
not to apply to conditions in the policy itself. Insurance Co. v. Howle, 


62 O.S. 204, 56 N.E. 908, 43 W.L.B. 320 (1900). 
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In the principal case the general holding is in accord with the weight 
of authority. The dictum in the case to the effect that had there been 
collusion between the insured and the agent, the former could not re- 
cover, can be reconciled with the above statute, although the court 
makes no mention of it, as the age provision in this case was probably 
such a condition as to take the case out of the statute. 

Cari R. BuLLockK 


Suir By Mortcacer, AFTER FoRECLOsURE, ON A PoLicy 
Wir THE Usuat MortcacE CLausE 


The plaintiff was a mortgagee of real property which was insured 
by the mortgagor under a fire insurance policy which contained the New 
York standard mortgage clause stating that in case of loss payment was 
to be made to the mortgagee as its interest might appear and that this 
interest should not be invalidated by any act of foreclosure or other pro- 
ceedings or notice of sale relating to the property. The house burned 
down and thereafter the plaintiff foreclosed and became the purchaser 
of the property under the mortgage. Subsequently, the plaintiff brought 
an action against the insurance company. Held: The mortgagee had no 
cause of action on the fire insurance policy. Aetna Ins. Co. v. Baldwin 
County Building © Loan Ass’n., 163 So. 604 (Ala. 1935). 

This case was tried on an agreed statement of facts and there was no 
showing that the plaintiff either had notice of the loss at the time it 
occurred, or at the time of the foreclosure sale. The attitude of the 
Alabama Court was that the plaintiff was not injured and that it had 
already received, through foreclosure, all that could ordinarily be ex- 
pected from the mortgage transaction. However, if the value of the 
property in its present depreciated state is not equal to the amount of the 
mortgage debt plus the interest due thereon, the plaintiff is bound to 
suffer a loss. Such an injury is the very loss against which the defendant 
Insurance Company agreed to insure the mortgagee. Perretta v. St. 
Paul F. & M. Ins. Co., 177 N.Y. Supp. 923, 188 A.D. 998 (1919); 
Seccombe v. Glenn Falls Ins. Co., 45 Cal. App. 611, 188 Pac. 305 
(1920). See, also, Couch on Insurance, Vol. 5, P. 4405. 

A contract of insurance has been defined as, “A contract whereby, 
for an agreed premium, one party undertakes to compensate the other 
for loss on a specified subject by specified perils.” This is the definition 
set forth in State ex rel. Sheets v. Pittsburgh, Cinn., Chicago, and St. 
Louis Ry., 68 Ohio St. 9, 67 N.E. 93 (1903); Ohio Farmers Ins. Co. 
v. Cochran, 104 Ohio St. 427, 135 N.E. 37 (1922); and is substan- 
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tially the same as the statutory definition in the California Code Section 
2527 which has been extensively copied in the codes of many other states. 
Since this is a contractual relationship, the recovery is made on the con- 
tractual agreement and the only concern of the court should be: Is the 
plaintiff a party who can recover on the contract and is the liability of 
the defendant established under the policy? 

It is quite generally held that a fire insurance policy which includes 
therein the standard mortgage clause creates an independent contract of 
insurance for the separate protection and benefit of the mortgagee and 
under such a clause the mortgagee may maintain suit in its own name 
for the loss. The Central Trust & Safe Deposit Co. v. Dubuque Fire 
& Marine Ins. Co., 1 Ohio App. 447 at p. 450, 112 N.E. 1081 
(1913); The Farmer’s Nat'l. Bank v. The Delaware Ins. Co., 83 
Ohio St. 309 at pp. 319 and 326, 94 N.E. 834 (1911); Aetna Ins. 
Co. v. Willys Overland, Inc., (D.C. Ohio) 288 Fed. 916 (1922); 
Gattavara v. General Ins. Co. of Am., 166 Wash. 691, 89 Pac. 2nd. 
241 (1933). See also Vance on Insurance (2nd ed.) p. 658. There- 
fore it follows that the plaintiff, when it was mortgagee, could have re- 
covered for the loss. Does it lose this position of vantage through the 
subsequent change of position from that of mortgagee to that of owner 
where the loss occurred after the purchase on foreclosure? 

Whether or not a cause of action arose in favor of the plaintiff de- 
pends upon its relationship with the defendant insurance company at 
the time of loss, at which time the plaintiff was the mortgagee described 
in the insurance policy and as such entitled to recover according to its 
interest under the insurance contract. The liability of the insurance 
company becomes a present one when, by its provisions, the policy be- 
comes payable, namely, at the time of the loss. Aetna Ins. Co. v. The 
Stambough Thompson Co., 76 Ohio St. 138, 87 N.E. 173 (1907); 
Gattavara v. General Ins. Co. of America, 166 Wash. 691, 89 Pac. 
2nd. 241 (1932). See also Ohio General Code, Section 9361. There 
is considerable authority holding that the mortgagee under a similar 
insurance clause who purchases at the foreclosure sale may recover on 
the policy as mortgagee for a loss which occurs after foreclosure but 
before the termination of the period of redemption. These cases hold 
that the interest of the mortgagee continues until the delivery of the 
deed. His interest is not merged or destroyed at the time of the loss, 
and damage before he acquired title is a direct damage to his interest as 
mortgagee, since it reduces the value of the property which, in case of 
non-payment, he may take in satisfaction of the mortgage debt. Beverly 


Heights et al. v. The Continental Ins. Co., 92 N.E. 51, 101 Am. Dec. 
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500 (1883); M. D. Reynolds v. London & Lancashire Fire Ins. Co., 
129 Cal. 16, 60 Pac. 467 (1900). These cases stress the time at which 
the loss occurred as establishing the right of the insured and the liability 
of the insurer. The plaintiff in the present case is in an even more 
favorable position. ‘The loss occurred at a time when there was no 
question about the plaintiff’s status as a mortgagee and his interest as 
such was injured. ‘Therefore, the plaintiff’s right and the defendant’s 
liability are established and any subsequent change of position between 
the plaintiff and the mortgagor, who is not here concerned, should not 
release the defendant from liability, nor preclude the plaintiff from suing 
on his cause of action. 

The Alabama Court, in holding as it did above, is consistent with 
the majority of the Alabama cases which have any bearing on the pres- 
ent question. But in attempting to be consistent and to keep the plain- 
tiff from recovering after foreclosure the court has lost sight of the real 
issue of the case, namely, that the liability of the insurer became fixed 
at a time when the insured could claim under the policy. Since the 
mortgagee may recover only its interest in the policy as such interest 
may appear, namely, to the extent of the deficiency judgment, the in- 
surance company would lose nothing by the court’s permitting this action. 

Eva Mar PARKER 


INTERPLEADER 


Limi1raTIONs ON STATUTORY INTERPLEADER 


The plaintiff sued the defendant to recover a real estate commission 
based on a written contract. The defendant without answering moved 
for an order of interpleader under section 11265 Ohio G.C. The 
defendant alleges in his affidavit that a third party claims the commis- 
sion for the same sale. The latter’s claim is on an implied contract. 
The interpledder was denied because the contracts were not of the 
same nature and there might be liability on the part of the defendant 
to each of the claimants. The William V. Ebersole Co. v. Julius Payton, 
31 O.N.P. (N.S.) 190 (1933). 

Section 11265 of the Ohio General Code provides: “Upon affidavit 
of a defendant before answer, in an action upon contract, or for the 
recovery of personal property, that a third party, without collusion with 
him, has or makes a claim to the subject of the action, and that he is 
ready to pay or dispose of it, as the court directs, . . . shall be allowed 
to become defendant in the action, in lieu of the original defendant, who 
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shall be discharged from all liabilities . . . .” The Supreme Court of 
Ohio, and courts in a great number of other states having a similar 
statute, have required of this statutory interpleader elements that are 
not specifically mentioned in the statute. The true bill of interpleader 
granted in equity required the following as essentials in a bill: (1) Claim 
to the same debt, thing or duty. (2) Privity. (3) No claim by appli- 
cant in the subject matter. (4) No independent liability created by 
applicant. (5) Two claimants with meritorious claims. (6) Affidavit 
of non collusion. (7) Payment of res into court. (8) No responsibility 
of applicant for his precarious position and ownership of res not determin- 
able without hazard to applicant. State v. U. 8. Fidelity and Guaranty 
Co., et al., 107 O.S. 9, 140 N.E. 657 (1923); Prudential Ins. Co. of 
America v. Ostrom, 274 Ill. App. 241 (1934). The Ohio statutory 
interpleader includes at least the last four requirements. The case of 
State v. U. S. Fidelity and Guaranty Co., et al., supra, held that the 
first four requirements were also necessary. See 37 Harvard Law Rev. 
388 for a criticism of this opinion. 

The following cases clearly show the attitude of courts toward 
statutory interpleader. In the dictum in the case of Walters v. Corlett, 
Admx., et al., 123 Ohio St. 632, 176 N.E. 565 (1931), the court 
said: “While interpleader is in some measure regulated by the code, 
its essential principles find their origin in the common law, and have not 
been modified in the least by statutory regulations.” Pfister et al v. 
Harry Wade et al. 56 Cal. 43 (1880). This action of statutory inter- 
pleader does not supersede the action of interpleader, it is merely a con- 
current remedy. Hoyt v. Gouge, 125 Iowa 603, 101 N.W. 464 
(1904); Northwestern Ins. Co. v. Kidder, 162 Ind. 382, 70 N.E. 
489, 66 L.R.A. 89 (1904); Stewart v. Sample, 168 Ala. 270, 53 So. 
182 (1910). Section 820 of the Code of Civil Procedure in New York, 
which is similar to section 11265 Ohio G.C. was held by the majority 
of the court in the case of Pouch v. The Prudential Ins. Co. of America, 
204 N.Y. 28; 97 N.E. 731 (1912) not to create a new ground for 
interpleader, but to enable a defendant to bring in as a party defendant, 
in a summary way, the adverse claimant, and is governed by the same 
rules of equitable interpleader. 

Many courts have eliminated the first four requirements or at least 
have been more liberal in determining when these requirements are 
present in a given case. The remaining requirements are sound and 
necessary, because of the very nature of the remedy of interpleader. 
The doctrine of privity got into equity from the old common law inter- 
pleader by an historical accident. 2 Reeves, History of English Law, 
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635-640; Crawshay v. Thornton, 2 Nyl. and Cr. 1, 40 Eng. Rep. 
541 (1837). Chaffee, Modernizing Interpleader, 30 Yale L.J. 814 
(1921). England has by statute eliminated the requirement of privity. 
Common Law Procedure Act (1860). Courts in the United States 
have either eliminated or lessened the requirement of privity. In the 
case of Sewanee Fuel & Iron Co. v. Leonard, 139 Tenn. 648, 202 
S.W. 928 (1917), the court waiving the old rule of privity would not 
maintain the bill of interpleader because the complainant was wrong- 
doer. The privity rule is binding in absence of statutory enactment, but 
this rule should only apply when the title of one claimant is wholly para- 
mount to and independent from the others. First Nat’l Bank v. Rey- 
nolds, 127 Me. 340, 143 A. 266 (1928). Interpleader was allowed 
where no privity existed. Platte Valley State Bank v. National Live 
Stock Bank, 155 Ill. 250, 40 N.E. 621 (1895). The above cases 
show a liberal trend toward the requirement of privity, without the 
necessity of statute, and therefore by statute the same result could be 
obtained. If all claimants claim from a common source this is sufficient 
privity. Crane v. McDonald, 118 N. Y. 648, 23 N.E. 991 (1890). 

The principal case refused interpleader because the contracts were 
not of the same nature. This requirement of the same debt, thing, or 
duty has been treated by courts in the same manner as the doctrine of 
privity. The Ohio courts have read this requirement into the statute. 
State v. U.S. Fidelity and Guaranty Co. et al., supra. Courts have held 
the expression “the same thing, debt, or duty,” to mean that there must 
not be a variance in the amounts claimed. Pfister v. Wade, supra; 
Andrews v. Travelers Ins. Co., 145 Ga. 472, 89 S.E. 522 (1916). 
An Oregon case very similar to the principal case, refused interpleader. 
It was held that one of the requirements was the right to the same spe- 
cific fund. Maxwell v. Frazier, 52 Or. 183, 96 Pac. 548, 18 L.R.A. 
(N.S.) 102 (1908). The case of Enterprise Lumber Co. et al. v. 
First Nat. Bank, 181 Ala. 338, 61 So. 930 (1913), granted inter- 
pleader although some of the claimants wanted the whole res, and others 
only a part. Suppose the domicile of a party is in dispute, and he is in 
danger of paying taxes to different counties or states. Should inter- 
pleader be denied? Here strictly speaking, the duty is not the same. 
Interpleader was denied where applicants did not claim the same duty. 
Rauch et al. vy. Ft. Dearborn Nat'l Bank, 223 Ill. 507, 79 N.E. 273, 
11 L.R.A. (N.S.) 545. Interpleader was granted on different forms 
of action. March v. Mutual Life Ins. Co. 200 Ala. 438, 76 So. 370 
(1917). It is immaterial if some of the claims are actionable at law, and 
others in equity. [les v. Heidenreich, 202 Ill. App. 1 (1916). Inter- 
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pleader was allowed although claims did not arise from the same con- 
tract. Boyle v. Manion, 74 Miss. 572, 21 So. 530 (1896). This entire 
topic is treated in the excellent article by Professor Chafee, supra. in 
which he concluded that the matter of claiming the same debt should 
be treated more liberally. 

One might argue that statutory interpleader “in action upon con- 
tract, or for recovery of personal property,” 
actions, since actions for money due, or damages for the breach of con- 
tract and for replevin, were law actions. Bridge v. Martin, 2 Ohio Dec. 
Rep. 410 (1860). Therefore the narrow common law interpleader 
should govern the requirements of the statutory interpleader, since its 
jurisdiction is a purely statutory one. But assuming that it was intended 
to apply only to law actions, it should not be restricted in its application 
by the old common law requirements. It is doubtful whether the Legis- 
lature intended to require the common law essentials. The case of 
Boyle v. Manion, supra, expresses a preferable view. The court said 
that the intention of the Legislature was to enlarge the scope of inter- 
pleader and have the rights of the parties adjudicated on the basis of 
the merits of the case. In the Ohio Statute of the eight requirements of 
equitable interpleader, four are in some manner mentioned. Did the 
Legislature intend that the other four be included?) The Ohio courts 
have included them. It seems reasonable that if all eight “requirements” 
were intended to be necessary, the Legislature would have so stated, 
instead of mentioning only certain ones. 

Because of the limited facts given in the principal case, one cannot 
determine whether the applicant was responsible for his own precarious 
position. He might possibly have created contractual liability to two 
parties, knowing full well the results of his acts. This factor by itself 
would be sufficient basis for denying any relief of interpleader. 

Sam TopPoLosky 


is to be used only in law 


NEGOTIABLE INSTRUMENTS 


Set-Orr as A DEFENSE UNDER THE N. I. L. 


The plaintiff executed a note and mortgage to a bank. After 
maturity the bank indorsed and assigned the note and mortgage to the 
defendant insurance company. At the time of the transfer the plaintiff 
had on deposit in the bank a larger sum than the balance then due upon 
the note. No notice of the transfer was given to the plaintiff until after 


the bank had closed its doors. The plaintiff prayed that his deposit be 
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set-off against the note and mortgage. The defendant insurance com- 
pany filed an answer and cross-petitioned that, if a set-off were allowed 
to the plaintiff, then the Superintendent of Banks should hold an equiv- 
alent amount in trust for the insurance company. The Superintendent 
of Banks answered that the note and mortgage were indorsed, assigned, 
and transferred by the bank to the insurance company after maturity 
and without recourse. Held, “upon payment by the plaintiff to the 
insurance company of a sum equalling the amount of dividends received 
by the plaintiff, proportioned to the relation of the set-off and entire 
account of the plaintiff, the note and mortgage will be cancelled and 
surrendered to the plaintiff.” Smith v. Fulton, Supt. of Banks, 51 Ohio 
App. 12, 4 Ohio Op. 291, Ohio Bar, Dec. 30, 1935. 

It would seem that Section 11321, General Code, is determinative 
of this case. It provides: “When cross demands have existed between 
persons under such circumstances that if one had brought an action 
against the other a counterclaim or set-off could have been set up, 
neither can be deprived of the benefit thereof by assignment by the other, 
or by his death. The two demands must be deemed compensated so far 
as they equal each other.” A negotiable instrument after maturity is a 
demand within the meaning of the statute, and thus the maker of a note 
cannot be deprived of the benefit of a set-off against the payee by an 
assignment after maturity. 

Although the court cited this section, it also relied on Section 8163, 
General Code (Section 58 of the Uniform Negotiable Instruments 
Law): “In the hands of any holder other than a holder in due course, 
a negotiable instrument is subject to the same defenses as if it were non- 
negotiable. . . . ” Indeed, paragraph 2 of the syllabus reads: “The 
term defenses as used in Section 8163, General Code, prescribing the 
defenses to which a negotiable instrument is subject in the hands of a 
holder other than in due course, includes set-off.”” The court points out 
that a set-off was allowed under similar circumstances before the adop- 
tion of the Negotiable Instruments Law. Baker v. Kinsey, 41 Ohio St. 
403 (1884): that the term “defenses” in a statute similar to Section 
8163 was construed as including set-off. Follett, ddm’r v. Buyer, 4 
Ohio St. 587 (1855) ; and that the courts of this country are about 
equally divided for and against the allowance of set-offs in such cases. 
70 A.L.R. 248. 

On the other hand, most text writers have insisted that a set-off is 
not a defense within the meaning of Section 58. Chitty, Bills 13th Am. 
ed. 251, 3 Daniell Negotiable Instruments 7th ed. Section 1693, p. 


“ 


1745. . . . set-offs are in no sense ‘defenses’ to a negotiable (or 
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non-negotiable) instrument. They do not constitute ‘defects of title’ 
nor ‘infirmities’ in the instrument, nor do they in any wise discredit the 
paper.” Bigelow, Bills, Notes, and Checks, 3rd ed. p. 445. Under the 
law merchant the indorsee after maturity of a negotiable instrument took 
it subject only to equities attaching to or inherent in the instrument 
itself at the time of the transfer and equities arising out of the instru- 
ment which exist at the time of the transfer. Pusey & Jones Co. v. 
Hansen, 279 Fed. 488 (C.C.A., 3rd C., 1922), reversed on other 
grounds, 261 U.S. 491, 67 L.E. 763, 43 S. Ct. 454 (1922). Worden 
v. Gillett, 275 Fed. 654 (D.C., $.D. Fla. 1921). The opinion in 
Stegal v. Union Bank, 163 Va. 417, 176 S.E. 438 (1934) contains 
an exhaustive discussion of the problem before and after the passage of 
the Negotiable Instruments Law. The conclusion reached in that case 
is that it could not have been the intention of the drafters of the Nego- 
tiable Instruments Law that defenses “should mean technical defenses 
and offsets in one state, and technical defenses, but not offsets in an- 
other,” supra, p. 459. But it is probable that that is just what the 
drafters did intend. When the Negotiable Instruments Law was sub- 
mitted to the legislatures of the several states, the following note was 
appended to section 58: “It is not deemed expedient to make provision 
as to what equities the transferee will be subject to; for the matter may 
be affected by the statutes of the various states relating to set-off and 
counterclaim. On the question whether such equities may be asserted as 
attach to the bill, or whether equities arising out of collateral matters 
may also be asserted, the decisions are conflicting. In an act designed 
to be uniform in the various states, no more can be done than fix the 
rights of the holders in due course.” Stegal v. Union Bank, supra, 
p. 453. Evidently it was not thought important that the law as regards 
holders not in due course should be uniform. Apart from the question 
of the meaning of “defense” in section 58, it seems that the decision in 
this case is correct and that the law as it stands does substantial justice. 
D. M. PosTLEWAITE 


PROBATE PRACTICE 


Ricut oF Jury To Fix THE Time or DeatH WHERE A PRE- 
SUMPTION ARISES FROM SEVEN YEARS’ UNEXPLAINED AB- 
SENCE — Power oF ProspateE Court To APPpoINT AN 
ADMINISTRATOR IN THE ABSENCE OF STATUTE 
John W. Phillips, an insurance agent, worked his regular territory 

in Columbus on June 27, 1922, and was last seen that evening on the 

street car which ordinarily took him to his home. Four days later, an 
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insurance policy in his behalf and some other papers used by him in his 
business were found floating in the Scioto River. He was a man of 
integrity, had apparently lived a happy, normal life, and no facts of 
any consequence were known to explain this sudden and complete dis- 
appearance. Upon action filed in the Probate Court December 18, 
1931, under General Code 10636-1 et seq., Mr. Phillips was declared 
dead in fact, the date of death being found by the court to be June 27, 
1922, and an administratrix was appointed. ‘The administratrix filed 
an action in the Common Pleas Court to recover on four insurance 
policies which Mr. Phillips had held in the company which employed 
him. The jury, finding that Mr. Phillips was dead and that death had 
occurred on June 27, 1922, returned a verdict for the plaintiff. Judg- 
ment was entered accordingly on all four policies, including one which 
specified that the insured must have been in the employ of the company 
at the time of his death. In affirming the judgment, the Court of Ap- 
peals said that it was within the province of the jury to fix the date of 
death of the insured, and made the observation that without the aid of a 
statute the Probate Court could have named an administrator on the 
strength of the presumption of death arising from seven years’ unex- 
plained absence. Prudential Ins. Co. of America v. Phillips, 20 Ohio 
Abs. 228 (1935). 

Whenever the fact of death becomes important and direct proof is 
not obtainable, death must be established by circumstantial evidence. 
The usual method is to establish facts giving rise to a presumption of 
death. The common law rule is well established in Ohio and else- 
where, that a person’s continued and unexplained absence from home 
without being heard from for a period exceeding seven years raises a 
presumption of death. Rice v. Lumley, 10 Ohio St. 596 (1857); 
Brent v. First, 41 Ohio St. 436 (1884); Young v. Young, 10 Ohio 
App. 351 (1918); Ingram v. Metropolitan Life Ins. Co., 37 Ga. App. 
206, 139 S.E. 363 (1927); University v. Harrison, go N.C. 398 
(1884); Whiting v. Nicholl, 46 Ill. 230 (1867); 2 Woerner, Am. 
Law of Administration (3rd Ed.), 686, sec. 207. This rule was the 
basis for the Ohio statute providing for the administration of the estate 
of a presumed decedent. General Code 10509-25 et seq. (formerly 
10636-1 et seq.). In the absence of facts tending to establish the time 
of death, there is an equally important presumption that life continues 
throughout the seven-year period. Goodier v. Mutual Life Ins. Co., 
158 Minn. 1, 196 N.W. 662, 34 A.L.R. 1383 (1924); Supreme 
Commandery v. Everding, 20 O.C.C. 689, 11 C.D. 419 (1893). 


The generally accepted view seems to be that the presumption of death 
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arises at the end of the seven-year period and is a presumption of law 
relating only to the fact of death, the time of death, whenever it is 
material, being a subject of distinct proof. Young v. Young, ante; 
Supreme Commandery v. Everding, ante; Nepean v. Doe, 2 M. & W. 
894, 150 Reprint 1021 (Eng., 1837); Kansas City Life Ins. Co. v. 
Marshall, 84 Colo. 71, 268 Pac. 529, 61 A.L.R. 1321 (1928); 
Peterson v. Northwestern Mutual Life Ins. Co., 134 Wash. 172, 235 
Pac. 15 (1925); Wisconsin Trust Co. v. Wisconsin M. & F. Ins. Co. 
Bank, 105 Wis. 464 (1900); Ingram v. Met. Life Ins. Co., ante. 
Such presumption does not ordinarily relate back to the date of disap- 
pearance. Griffin v. Northwestern Life Ins. Co., 250 Mich. 185, 229 
N.W. 509 (1930). However, facts which would not have been suf- 
ficient to establish the fact of death so as to permit action during the 
seven-year period, may be sufficient to sustain a finding fixing the date 
of the decendent’s death after the presumption from seven years’ ab- 
sence has sufficed to prove the fact of death. Linneweber v. Supreme 
Council, C.K.A., 30 Cal. App. 315, 158 Pac. 229 (1916); Bradley 
v. Modern Woodmen, 146 Mo. App. 428, 124 S.W. 69 (1910); 
Lancaster vy. Washington Life Ins. Co., 62 Mo. 121, 128 (1876). 
Any evidence tending to discredit any other explanation than that of 
death, is admissible and may warrant the finding of death at a certain 
time. Mutual Life Ins. Co. v. Louisville Trust Co., 207 Ky. 654, 
269 S.W. 1014 (1925). In Ohio, disappearance from shipboard has 
been held sufficient to warrant a jury in finding that the presumed de- 
cedent had died by drowning on the night he was last seen. T'ravelers? 
Ins. Co. v. Rosch, 3 O.C.C. (N.S.) 156, 13 C.D. 491, affirmed with- 
out opinion in 69 Ohio St. 561, 70 N.E. 1133 (1902). Evidence of 
integrity, steady habits of living, happy family relations, etc., may be of 
aid in determining when death occurred. Butler v. Supreme Court, 
1.0.F., 53 Wash. 118, 101 Pac. 481, 26 L.R.A. (N.S.) 294 (1909); 
American Nat. Life Ins. Co. v. Hicks, 35 S.W. (2nd) 128, 75 A.L.R. 
623 (Tex., 1931); Kansas City Life Ins. Co. v. Marshall, ante. In 
the principal case, on the basis of Phillips’ good reputation and the finding 
of his papers in the river, the Court of Appeals would seem to be fully 
supported by authority in its decision upholding the finding by the jury 
of the date of Phillips’ death. 

General Code 10636-4 provided for a determination by the Probate 
Court of the date when the presumption of death arose. It was defi- 
nitely decided, however, in Morrissey, Admr. v. Smith, 17 Ohio Abs. 
240, 39 O.L.R. 329 (1933), noted in 1 Onto Str. L.J. 126, 7 Ox10 
Bar 680 (1935), that this statute was merely procedural in nature, 
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that the common law rule of presumption of death was not abrogated 
thereby, and that the time fixed by the Probate Court in pursuance 
thereof could not conclude strangers to such judgment. It would seem, 
therefore, that where some evidence is presented tending to indicate the 
date of death, the right of a jury to set that date would not be affected 
by Section 10509-28 of the new Probate Code. ‘That section merely 
provides that the presumption of death shall be regarded as having arisen 
as of the date of the Probate Court’s decree establishing the fact of 
death. It does not purport to fix the date of death as of the date of 
that decree. 

The court’s statement in the principal case relating to the power of 
the Probate Court to appoint an administrator on the strength of the 
common law presumption of death, in the absence of statute, gives rise 
to more serious difficulty. Statutes similar to the one in Ohio, author- 
izing the courts to appoint an administrator to take charge of property 
abandoned by absentees, have been upheld. Cunnius v. Reading School 
District, 198 U.S. 458, 25 S. Ct. 721, 49 L. Ed. 1125 (1905); 
Blinn v. Nelson, 222 U.S. 1, 32 S. Ct. 1, 56 L. Ed. 65, Ann. Cas. 
1913 B, 555 (1911); Chamberlain v. Anderson, 195 Iowa 855, 190 
N.W. 503, 26 A.L.R. 957 (1922); See: Minn. L. Rev. 89 (1925). 
Such statutes, however, make due provision for the protection of the 
presumed decedent’s rights in case he should later prove to be alive. 
Cases involving situations where the absentee has returned to claim his 
property distributed under authority of the court have gone far to estab- 
lish the invalidity of such proceedings when based upon the common law 
presumption of death alone. The case of Scott v. McNeal, 154 US. 
34, 14 S. Ct. 1108, 38 L. Ed. 896 (1894), established the rule that 
it is not competent for a state, by statute or by the judgment of its highest 
court, to make a judicial determination that a man is dead, made in his 
absence and without any notice to or process issued against him, conclu- 
sive for the purpose of divesting him of his property; such action would 
violate the 14th ‘Amendment by taking property without due process of 
law. On the basis of this authority, it was held in Beckwith v. Bates, 
228 Mich. 400, 200 N.W. 151, 37 A.L.R. 819 (1924), that there 
can be no administration and distribution of the estate of an absentee 
under the general laws relative to the administration of the estates of 
deceased persons, and that such void probate proceedings can afford no 
protection to the administrator as against the absentee. The admin- 
istration of the estate of a living person, in the absence of a proper 
statute, is void ab imitio, for want of jurisdiction, not only as against 
the supposed decedent himself, but as to all others who may choose to 








NOTES AND COMMENTS 179 


question it. See: Scott v. McNeal, ante; Thomas v. People, 107 Il. 
517, 47 Am. Rep. 458 (1883); 62 U. or Pa. L. Rev. 605 (1914). 
Perhaps the least that can be said in the ordinary case is that a court’s 
decree relating to the property of a presumed decedent must make pro- 
vision for the protection of the property rights of such person in case 
he should later prove to be living, otherwise it is void. Eddy v. Eddy, 
302 Ill. 446, 134 N.E. 80 (1922). The contrary view has been ex- 
pressed in Hamilton v. Orange Savings Bank, 99 N.J.L. 503, 124 Atl. 
62 (1924), noted in 34 YALE L. J. 97 (1924), where it was held 
that payment to an administrator, duly appointed by the court, of a per- 
son presumed to be dead, was valid and conclusive as to collateral attack 
whether or not such presumed decedent later proved to be living, on 
the ground that debtors should not be made to risk paying their debts 
twice. 

The Ohio courts seem to be more nearly in accord with the view 
of Michigan and Illinois. “The common law presumption of death 
is merely prima facie and is wholly rebutted, proceedings thereunder 
being rendered void, whenever it is shown that the presumed decedent 
is in fact alive. Youngs v. Heffner, 36 Ohio St. 232 (1880); Nichols 
v. Clare, 32 O.C.A. 555, 35 C.D. 846, affirmed without opinion in 
75 Ohio St. 600, 80 N.E. 1125 (1906). Recognizing the importance 
of this rule, the court in the Nichols case, as a condition to granting par- 
tition of property in which the absentee had an interest, required that 
a bond be given for repayment of the absentee’s interest in the event of 
his reappearance. The necessity of some such precaution was recog- 
nized by the court in Morrissey, Admr. v. Smith, ante. Brent v. First, 
ante, may be distinguished on its facts, since the absentee deserted his 
wife and four children and the court felt the wife was entitled to his 
money by reason of her right to a year’s support. 

In some jurisdictions, where the absentee did not return to com- 
plicate matters, the courts have upheld administration granted on the 
basis of the common law presumption of death. Matter of Sanford, 
100 N.Y. App. Div. 479 (1905); Ferrell v. Grigsby, 51 S.W. 114 
(Tenn., 1899). 

The statement of the Court of Appeals in the principal case relating 
to a court’s jurisdiction to appoint an administrator based solely upon the 
common law presumption of death, can hardly be applied to cases where 
the presumed decedent later reappears. In the absence of statute, re- 
appearance of the absentee renders the proceedings void ab initio. 

Epwin R. TEPLE 
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ImpLieED Foop Warranties — NECESSITY OF PRIVITY OF 
CONTRACT 













































Plaintiff sustained injuries by eating a liver pudding containing 
“rat dung,” the food being purchased by plaintiff’s mother from a 
retail dealer to whom the food had been sold by the defendant manu- 
facturer. The case came to the Supreme Court of Ohio on a motion to 
quash a service of summons, which motion the court upheld by finding j 
neither joint tort liability nor contract liability, the latter being due to 
a lack of privity of contract between the plaintiff and the defendant 
manufacturing company. Canton Provision Co. v. Gauder, 130 Ohio 
St. 43, 196 N.E. 634 (1935). This case, although decided on a point 
of procedure, is of extreme importance because of its strong dictum 
which makes privity of contract essential in such suits between con- 
sumer and manufacturers of impure foods. There are no Supreme 
Court decisions directly ruling on this subject in Ohio. 

In Ward Baking Co. v. Trizzino, 27 Ohio App. 475, 161 N.E. 
557, motion to certify record overruled in 26 O.L. Rep. 189 (1928), 
the court held that where a purchaser was injured by a needle found 
in bread which he ate, recovery would be allowed against the manu- 
facturer, for his implied warranty extended to the ultimate consumer 
without the necessity of a contractual relationship. This view is ad- 
mitted by Judge Levine in the Trizzino case, supra, to be in the 
minority, although many recent cases have supported it. Coca Cola 
Bottling Works v. Simpson, 158 Miss. 390, 130 So. 479 (1930); 
Brown Cracker &§ Candy Co. v. Jensen, 119 Tex. 447, 32 S.W. (2d) 
227 (1930); Nock v. Coca Cola Bottling Works, 102 Pa. Sup. Ct. 
515, 156 Atl. 537 (1931); Davis v. Van Camp Packing Co., 189 
Iowa 775, 176 N.W. 382 (1920) ; Mazetti v. Armour Co., 75 Wash. 
622, 135 P. 633 (1913). The majority of the courts still regard 
privity of contract as an essential requirement for recovery upon implied 
warranty of foods. Chusky v. Drake Bros. Co., 235 N.Y. 468, 139 
N.E. 576 (1923); Burkhardt v. Armour & Co., 115 Conn. 249, 
161 Atl. 385 (1932); Pelletier v. Dupont, 124 Me. 269, 128 Atl. 
186 (1925); Nehi Bottling Co. v. Thomas, 236 Ky. 684, 33 S.W. 
(2d) 701 (1930); Crigger v. Coca Cola Bottling Co., 132 Tenn. 
545, 179 S.W. 155 (1915). 

In those states dispensing with privity of contract as a requirement 
for recovery on implied warranty the courts are not in accord with 
each other as to who may recover from the manufacturer. Some allow 
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recovery only to the purchaser consumer. Rhodes v. Libby, McNeill, 
& Libby, 133 Ore. 128, 288 P. 207 (1930); Binion v. Sasaki, 5 Cal. 
App. (2d) 15, 41 P. (2d) 585 (1935). Others allow recovery to 
to those for whose benefit the article was bought. Cassini v. Curtis 
Candy Co., 113 N.J.L. 91, 172 Atl. 519 (1934). Still others to the 
donee of the purchaser. Coca Cola Bottling Works v. Lyons, 145 Miss. 
877, 111 Co. 305 (1927). In the Trizzimo case the court stated that 
the manufacturer was liable to the “ultimate consumer,” but since 
the purchaser was the plaintiff it was not necessary for the court to make 
so broad a statement. While the injured party in the Canton provision 
Co. case, supra, was a member of the purchaser’s family, it is doubtful 
whether the case can be distinguished on that point. The doctrine, at 
least, should be extended to permit recovery in favor of the family of 
the purchaser. Sed quaere, whether it should be extended to include 
guests and donees. 

The development of the warranty action shows a cause for the 
confusion surrounding recovery on such theory. Warranty in its early 
stages was in tort and recovery was held by an action on the case in 
deceit. With the case of Stuart v. Wilkins, 1 Dougl. 18 (1778), an 
action of assumpsit was permitted for recovery in warranty. Street, 
“Foundation of Legal Liability,’ Vol. 1, p. 389. “The confusion of 
thought as to the nature of the obligation seems to be in great meas- 
ure due to the allowance in modern times of this remedy (assumpsit) 
for the breach of any warranty, whether in reality constituting a con- 
tract or only a representation.” 3 Williston, “Contracts” sec. 1505. 
It has been said, ““The statement that a warranty is necessarily a con- 
tractual obligation . . . defines an arbitrary limitation imposed by courts 
. . . Not resting upon necessities of logic but upon a conception of policy 
. . . though sound should be open to exception.” 42 Harvard L.R. 416 
(Jan. 1929). Decisions allowing declarations in tort without alleging 
scienter are still permissible. Erie City Iron Works v. Barber & Co., 
106 Pa. 125 (1884); Farrell v. Manhattan Market Co., 198 Mass. 
271, 84 N.E. 481 (1907). These cases do not follow the early author- 
ity for recovery in tort but recognize the fact that warranty is a hybrid 
between tort and contract. Williston, “Contracts,” supra. In pleading 
the warranty, the allegations may be framed in two counts, one in 
contract and one in tort, and a forced election of the counts is error. 
Davis v. Van Camp Packing Co., 189 Iowa 775, 176 N.W. 382 
(1920); Bark v. Dixon, 115 Minn. 172, 131 N.W. 1078 (1911). 
Thus if the warranty action is in contract, no duty can arise save 
towards persons who are parties to the contract. “But the modern 
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tendency is to make the fundamental nature of the obligation the test 
as to whether the action is founded upon either tort or contract. If the 
obligation is one imposed by law, either to act or to refrain from action 

. in order to prevent probable injury to others, the obligation is 
fundamentally one in the law of torts.” Bohlen, “Studies in the Law of 
Torts,” pp. 86-7. This is the type of obligation owed by the manu- 
facturer to the public, the breach of which should make him liable in 
tort on the implied warranty of the fitness of his food. This tort action 
is to be distinguished from the one that is usually allowed the injured 
party for the manufacturer’s breach of duty in negligence. The former 
is predicated on implied warranty and requires no privity of contract 
or showing of particular negligence of the manufacturer. 

However, the view of the majority does not recognize this hybrid 
nature of the warranty action, or if it does, they disregard it and allow 
recovery solely on contractual principles. When the food is resold by 
a dealer, there is no contractual relationship between the manufacturer 
and consumer to which an implied warranty in respect to the food can 
attach. Thomason v. Ballard & Ballard Co., 208 N.C. 1, 179 S.E. 
30 (1935). The warranty of quality of a chattel has usually been held 
not to run with the chattel on its resale, and hence is not available to 
the sub-vendee. Burns v. Baldwin-Doherty Co., 132 Me. 321, 170 
Atl. 511 (1934); contra, Coca Cola Bottling Works v. Lyons, supra. 
In a direct sale from the manufacturer to the consumer the manufac- 
turer is held liable in warranty for selling unwholesome food because 
the required privity element is present. Kroger Baking Co. v. Schneider, 
249 Ky. 29 (1933), 60 S.W. (2d) 594. The Kentucky Court recog- 
nized that the consequences of the purchase may be so disastrous to the 
health of the consumer that the public safety demands that there be an 
implied warranty imposed upon the vendor that the article is fit for 
human consumption. If that reasoning is accepted, there should be no 
difference in liability because the purchaser was a sub-vendee of the same 
article instead of a direct purchaser from the manufacturer. Blood 
Balm Co. v. Cooper, 83 Ga. 457, 10 S.E. 118 (1889). Especially so 
when the food is in cans, bottles, or sealed packages and neither the 
dealer nor the sub-vendee has an opportunity to inspect. Curtiss Candy 
Co. v. Johnson, 163 Miss. 426, 130 So. 479 (1930). The ultimate 
contemplated destination is human consumption and the manufacturer 
knows this. Hertzler v. Menshum, 228 Mich. 416, 200 N.W. 155 
(1924). 

Radio, billboards, and printing presses create a demand for the 
manufacturer’s product. This advertising is aimed at the ultimate con- 
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sumer. The consumer should not be prevented from recovering because 
of the lack of contractual relationship when the manufacturer, by his 
representations, made with the intent that they be relied upon by the 
consumer, has created a market for his product. Baxter v. Ford Motor 
Co., 168 Wash. 456, 12 P. (2d) 409 (1932). Express warranties 
of a product may be found by the advertisement of its qualities in news- 
papers. Baumgartner v. Glesener, 171 Minn. 289, 214 N.W. 27 
(1927). The manufacturer also impliedly warrants that the product is 
wholesome for human consumption when he puts it on the market for 
sale. Tomlinson v. Armour & Co., 75 N.J.L. 748, 70 Atl. 314 
(1908). Because an express warranty has been made by the manufac- 
turer, a warranty by implication will not thereby be excluded. Both, if 
not inconsistent, may exist together. Baumgartner v. Glessner, supra; 
Uniform Sales Act. Sec. 15(6). This approach is comparable to the 
almost forgotten action of deceit on implied warranty, based on plain- 
tiff’s reliances on deceitful appearances or representations rather than on 
a promise. 1 Williston, “Sales” sec. 242 (2nd ed. 1924). Actions 
based on negligence are permitted for misrepresentations of the product 
although the decisions are couched in terms of implied warranties. 
Parks v. Yost Pie Co., 93 Kan. 334, 144 P. 202 (1914); Goldman 
& F. Bottling Co. v. Sindell, 140 Md. 488, 117 Atl. 866 (1922). 
Cases have allowed recovery on implied warranty without privity of 
contract, basing their arguments on public policy and social security. 
Cantani v. Swift & Co., 251 Pa. 52, 95 Atl. 931 (1915); Chenault 
v. Houston Coca Cola Bottling Co., 151 Miss. 366, 118 So. 177 
(1928); Kroger Grocery Co. v. Lewelling, 165 Miss. 71, 145 So. 762 
(1933). The Trizzino case, supra, regarded the contract between the 
manufacturer and the retailer as one for the benefit of the consumer. 
Finding an implied warranty between manufacturer and retailer is 
finding a warranty for the consumer. See the dissent in Thomason v. 
Ballard & Ballard Co., 170 S.E. 30 (N.C., 1935) at p. 34. The justi- 
fication is concisely stated in the following summation: “When it is 
realized that a warranty obligation is not necessarily promissory but may 
often be independently imposed by law where found socially advan- 
tageous, it is clear that arguments against the expansion based merely 
on the absence of contractual relations are far from convincing that the 
expansion is wrong.” Vold, “Sales” p. 476. 

Courts have sometimes evaded the question by finding negligence. 
Norfolk Coca Cola Bottling Works v. Krause, 162 Va. 107, 173 S.E. 
497 (1934). But the difficulty in food cases is to prove the negligence; 
therefore, they raise presumptions favoring the injured petitioner. 
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Some courts say the manufacture of impure foods makes the manufac- 
turer prima facie negligent. Rozumailski v. Philadelphia Coca Cola 
Bottling Co., 269 Pa. 114, 145 Atl. 700 (1929); Campbell Soup Co. 
v. Davis, 207 N.C. 256, 175 S.E. 743 (1934). Others call a proper 
case for the application of the res ipsa loguitur doctrine. Collins Baking 
Co. v. Savage, 227 Ala. 408, 150 So. 336 (1933); Gainesville Coca 
Cola Bottling Co. v. Stewart, 51 Ga. App. 102, 179 S.E. 734 (1935); 
contra, Enloe v. Coca Cola Bottling Co., 208 N.C. 305, 180 S.E. 582 
(1935). Although these aids favor the injured parties, they are not 
adequate for full protection. ‘The manufacturer still avoids the liability 
by rebutting the presumptions. This he is unable to do when sued upon 
implied warranty in the states where a contractual relationship is not 
required. The risk is thus placed upon the person best able to avoid the 
injury—the manufacturer. 

The dictum in the Canton Provision case, supra, must not be under- 
estimated, for the Supreme Court overruled the appellate court which 
expressly held the Provision Co. liable upon the authority of the Triz- 
zino case, supra. One cannot deny that the Trizzino case is in step with 
the advance of the modern economic and manufacturing world of today 
and should be supported. —The Supreme Court of Ohio should seriously 
consider such contentions when called upon to decide the merits of the 
dictum in the Canton Provision Co. case, requiring privity of contract 
between consumer and manufacturer of unwholesome food and the 
Trizzino case dispensing with such requirement. 

Harry A. GoLpMAN 


TORTS 


Viotation oF Motor VeEnHicLE Laws sy Mororcycie 
PoLticEMAN — NEGLIGENCE Per Sze — Express anp Im- 
PLIED EXEMPTION 
Plaintiff, a motorcycle policeman in the city of Toledo, while in 

pursuit of a violator of the speed laws was injured in a collision with 

the defendant’s automobile. Plaintiff was operating his cycle at the 
speed of 65 miles per hour and crashed into the defendant when the 
latter made a left-hand turn at an intersection without signalling, as 
required by a city ordinance. The court charged the jury that if the 
plaintiff were found to be exceeding the speed limit prescribed by Ohio 
General Code, Section 12603 and Ordinance 4034 of the City of 
Toledo, Section 45, relating to speed limits, such violation constituted 








———— 








_— 








NOTES AND COMMENTS I 85 


negligence per se and barred his recovery. Judges Zimmerman and 
Day dissented. Swaboda v. Brown, 129 Ohio St. 512, 2 O.O. 516, 
196 N.E. 274 (1935). 

In the case of Keevil v. Ponsford (Tex. Civ. App.), 173 S.W. 
518 (1915), the court, in holding against recovery in a similar case, 
stated that where no specific exemption had been provided for in the 
statute, the courts could not engraft one; but that it must be done by 
the legislative body. To provide against the result reached in this and 
the principal case, traffic regulations frequently provide in express terms 
that both fire and police department vehicles shall be exempt from speed 
limits imposed upon other motor vehicles. In some instances such a 
provision has been made by statute: Hampton v. Joyce (Tex. Civ. 
App.), 80 S.W. (2nd.) 1066 (1935); Heimer v. Salisbury, 108 Conn. 
180, 142 A. 749 (1928); Byers v. Spicer, 116 Cal. 219, 2 P. (2nd) 
479 (1931); Swift v. Payne, 223 Ala. 25, 134 So. 626 (1931); 
Dowler v. Johnston, 225 N.Y. 39, 121 N.E. 487, 3 A.L.R. 146 
(1918). In other cases embodied in an ordinance: Vandel v. Saunders, 
85 N.H. 143, 155 A. 193 (1931); Clark v. Wilson, 108 Wash. 127, 
183 P. 103 (1919); Miner v. Rembt, 164 N.Y.S. 945, 178 App. Div. 
173 (1917); Hubert v. Granzow, 131 Minn. 361, 155 N.W. 204, 
Ann. Cas. 1917D, 563 (1915); Ex parte Snowden, 12 Cal. App. 521, 
107 Pac. 724 (1910). An ordinance adopting speed regulations is not 
invalid because it exempts such vehicles from its operation. Ex parte 
Snowden, supra. The exemption of such vehicles, when in the exercise 
of duty, is applicable only under such circumstances, and not when in 
use on the street for any other purpose, as where a policeman is on his 
way home to lunch, Swift v. Payne, supra; or going to investigate a 
civil accident, Spencer v. Schiffman, 119 Cal. App. 746, 7 P. (2nd) 
361 (1932); or a fireman testing a fire truck, Opocensky v. South 
Omaha, 101 Neb. 336, 163 N.W. 325, L.R.A. 1917E, 1170 (1917); 
or on a tour of inspection of fire houses, Dowler v. Johnston, supra. 

Considerable difficulty arises, however, as to the applicability of 
regulations of the character under consideration to public officials, and 
the apparatus under their control, where no express exemption is con- 
tained in the act. Apart from any express grant of privilege in these 
respects, it is usually considered, by reason of the necessities of the situa- 
tion and in the absence of a clear legislative intent to the contrary, that 
policemen are, when enforcing the law, exempt from traffic regulations 
such as those fixing the speed limit. Lilly v. W. Va., 29 Fed. (2nd) 61, 
64 C.C.A. 4 (1928); Koger v. Keller, 120 Kans., 196, 342 P. 294 
(1926); Hogle v. City of Minneapolis, 193 Minn. 326, 258 N.W. 
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721 (1935); Edberg v. Johnson, 149 Minn. 395, 184 N.W. 12, 21 
N.C.C.A. 871 (1921); State v. Gorham, 110 Wash. 330, 188 P. 
457, 9 A.L.R. 365 (1920); Crosby v. Donaldson, 95 Fla. 365, 116 
So. 231 (1928). Some jurisdictions are to be found, however, which, 
in accord with the principal case, have held against such implied exemp- 
tion. Keevil v. Ponsford, supra (since changed by statute); Foster v. 
Bauer, 173 Wisc. 231, 180 N.W. 817 (1921); Hudson v. Carton, 
37 Ga. App. 634, 141 S.W. 222 (1928). Some courts have held that 
although it may be lawful for a police officer to travel at a speed in 
excess of the limit fixed for general traffic, he is not thereby relieved of 
the duty of exercising due care in the operation of his motor vehicle, 
Brown v. Wilmington, 27 Del. 492, 90 A. 44 (1914); Edberg v. 
Johnson, supra. The standard is such care as a prudent man would 
exercise in the discharge of official duties of a like nature, under like 
circumstances, Edberg v. Johnson, supra; Brown v. Wilmington, supra. 
Without express exemption, firemen, too, have been excluded from the 
operation of the speed regulations, Toledo Ry. & Light Co. v. Ward, 
Admx., 2 Ohio C.C. (NS) 256, 15 C.D. 399 (1903), which was 
overruled by the principal case; Balthaser v. Pacific Electric Ry. Co., 
187 Cal. 302, 202 P. 37, 19 A.L.R. 452; Kansas City v. McDonal, 
60 Kans. 481, 57 P. 123, 45 L.R.A. 429, 6 Am. Neg. Rep. 67 
(1899); Goeres v. Goeres, 124 Neb. 720, 248 N.W. 75 (1933); 
McCarthy v. Mason, 171 A. 256, (Me., 1934). The fact, though, 
that a fire department is either expressly or impliedly exempt from the 
operation of traffic regulations does not relieve the operator of such 
vehicle from the same general duty of exercising due care even in 
answering emergency calls, Farrell v. Fire Ins. Salvage Co., 189 App. 
Div. 795, 179 N.Y.S. 477 (1919), although in determining what is 
due care on the part of the operator of such vehicle, his right to assume 
that others will recognize and respect his superior rights on the street is 
an element to be taken into consideration. Warren v. Mendenhall, 
77 Minn. 145,'79 N.W. 661 (1899). 

Not only have the courts interpreted the motor vehicle laws to 
exclude from their operation police and firemen, but in State v. Burton, 
41 R.I. 303, L.R.A. 1918F 559, 103 A. 962 (1918), it was held 
that a member of the United States Naval Reserve Force, on duty as a 
dispatch driver, was not amenable to the laws of the state while on his 
way to deliver a message, at the command of his superior officer, which 
that officer deemed urgent. The case rested on the principle of public 
necessity and convenience. It has been considered, too, that an implied 
exception to the requirements of traffic regulations exists in favor of 
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ambulances in emergency cases. Boggs v. Jewel Tea Co., 266 Pa. 428, 
109 A. 666 (1920); Syck v. Duluth St. Ry. Co., 146 Minn. 118, 177 
N.W. 944 (1920), dictum. 

The conflict in those states where there is no provision for exemp- 
tion seems to be based on whether the letter of the statute, rather than 
its spirit, is to control. Judge Zimmerman predicated his dissent in the 
principal case on the fact that it is hardly reasonable that a legislative 
body, in passing a statute or ordinance designed to suppress reckless 
driving, intended to restrict officers in the speed they might find neces- 
sary to use in arresting a violator of such statute or ordinance. He stated 
that a motorcycle policeman would be seriously handicapped in the 
performance of his duty to arrest speed violators, if he were held to an 
observance of speed and other traffic regulations, and if his violations 
thereof were to be denoted as negligence. In Edberg v. Johnson, supra, 
the court stated: “It would be an affront to the intelligence of the 
legislature to hold that, in enacting a statute designed to stop speeding, 
it intended to restrict peace officers to the prescribed speed limits when in 
pursuit of violators of the statute.” The decision in the principal case, 
based on the strict letter of the statute, seems contrary to public conveni- 
ence and necessity. But so long as the Ohio Courts adhere to their 
present position, the easiest way out of the situation seems to lie in amend- 
ing the appropriate statutes and ordinances to provide for the exemption 
sought. 

Harry L. Brown 


VIOLATION OF STATUTE AS NEGLIGENCE PER SE — PRoxi- 
MATE CAUSE 


The wagon of plaintiff’s decedent was backed up to a platform of a 
cider mill on the north side of the highway in such a manner that the 
horses were standing on the highway with their heads and feet at or 
near the north curb line. It was at night and decedent’s wagon had no 
lights. However, the highway was illuminated by lights of the cider 
mill. Defendant, proceeding westerly, negligently ran into the lead 
horse knocking him on the decedent who received injuries from which 
he later died. Held: that it was a question for the jury whether deced- 
ent’s negligence, if any, was a contributory cause of the injury. Miller 
v. Trummer, Admx., 50 Ohio App. 446, 198 N.E. 492, 2 Ohio Op. 
118, 19 Abs. 130, Ohio Bar (Nov. 25, 1935). 

Section 12614-3 of Motor Vehicles Chapter provides, “It shall be 


the duty of every person who operates, drives, or has upon any .. . 
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highway . . . a vehicle on wheels (at night) to have attached thereto a 
light or lights, etc... .” 

In Ohio violation of a statute is negligence per se. Schell v. Dubois, 
94 Ohio St. 93, 113 N.E. 664, L.R.A. 1917, 710, 13 N.C.C.A. 
982 (1916); Pennsylvania Rd. Co. v. Rusynik, 117 Ohio St. 530, 159 
N.E. 826, 56 A.L.R. 588 (1927). Violation of this statute, Sec. 
12614-3 of General Code, has been held negligence per se. Lima Used 
Car Exchange Co. v. Hemperly, 120 Ohio St. 400, 166 N.E. 364 
(1929); Chesrown v. Bevier, 101 Ohio St. 282, 128 N.E. 94 (1920); 
Darby v. Jarrett, 26 Ohio App. 194, 159 N.E. 858 (1927). 

Since it appears from the facts in the principal case that the horses 
were standing on the shoulders of the highway with only their heads 
and perhaps their front feet extending over the paved road, there is 
some doubt as to whether the vehicle can properly be said to be on the 
highway and thus within the requirements of Section 12614-3. 

Even if the decedent were negligent per se because of failing to com- 
ply with the standard set by statute, there remains the question whether 
such negligence contributed to the injury. Schweimfurth v. Cleveland 
Ry. Co., 60 Ohio St. 215, 54 N.E. 89 (1899); Napier v. Patterson, 
198 Iowa 257, 196 N.W. 73 (1923); Martin v. Herzog, 228 N.Y. 
164, 126 N.E. 814 (1920). As Cardozo said in the last case, “We 
must be on our guard, however, against confusing the question of negli- 
gence with that of casual connection between the negligence and the 
injury. A defendant who travels without lights is not to pay damages 
for his fault unless the absence of lights is the cause of the disaster. A 
plaintiff who travels without them is not to forfeit the right to damages 
unless the absence of lights is at least a contributory cause of the dis- 
aster. To say that conduct is negligence is not to say that it is always 
contributory negligence.” 

So in the principal case the illumination of the highway by the lights 
from the cider mill might easily have made decendent’s vehicle just as 
visible as though the lights required by the statute were present on the 
vehicle. If so, the absence of lights on the vehicle while constituting 
negligence would not be a proximate cause of injury, and would not bar 
the plaintiff from recovery. 

It seems well settled that the absence of lights, in violation of statute 
or ordinance, must be found to be a proximate cause of the accident 
if it is to affect the result. Yahnke v. Lange, 168 Wis. 512, 170 N.W. 
722 (1919); Hanser v. Youngs, 212 Mich. 508, 180 N.W. 409 
(1920); Kinsey v. Brugh, 161 S.E. 41, (Va., 1931); Pepper v. 
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Walsworth, 6 La. App. 610 (1928); Sexton v. Stiles, 130 So. 821 
(La. App., 1930). 
Under the circumstances of the principal case the court could not 
well have taken the question of proximate cause from the jury. 
Justin H. FoLKertTH 


TRUSTS 


Rute Acarinst Perpetuities — Executor as TRUSTEE TO 
MarnTAIn Graves — GIFT FoR CHARITABLE PuRPOSE 


The testator by his will directed “that my executors . . . hold in trust 
the sum of $1500 and with the income thereof provide for the decora- 
tion of the graves of my parents .. . and also my own grave . . . execu- 
tors to have the right at any time they desire to no longer act as trustees 

. . to make arrangements with the Spring Grove Cemetery Associa- 
tion to continue the decoration of the above enumerated graves . . .” 
The question presented was whether this case was a chancery case and 
was appealable. This depended upon whether the will created a trust. 
The Court of Appeals, First District, held that there was no trust, in 
view of the fact that no cestui is named, but rather an intent on the 
part of the testator to create a power attached to the executorship. W hit- 
ing v. Bertram, 51 Ohio App. 40, 3 Ohio Op. 292, 199 N.E. 367, 
19 Ohio Abs. 363 (1935). 

It is an established principle of trust law that no trust can exist 
without a cestui. “A trust without a cestui is like an agent without a 
principal or a husband without a wife.” Smith, “Honorary Trusts and 
the Rule Against Perpetuities,” 30 Col. L. Rev. 60 (1930). Some 
courts have held that the cestui must be a living person, one who can 
enforce the trust. Festorazzi v. St. Joseph’s Church, 104 Ala. 327, 
25 L.R.A. 360 (1893). Where there is no such living cestui, “it 
would seem that they (the trusts) could be attacked on this ground in 
all cases.” 1 Bogert, on Trusts, page 484. But see, Gray, “Rule 
Against Perpetuities” 3rd Ed. sec. 828. 

A study of the cases, however, reveals two exceptions to this rule. 
The first is the classification of trusts known as honorary or imperfect 
trusts. This group involves trusts for the erection of monuments, 
tombs, mausoleums, and upkeep of graves for a limited time. The cases 
warrant the following general conclusions: 

(a) Both the English and American courts have held overwhelm- 
ingly that a bequest for the erection of a monument, tomb, or gravestone 
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is a valid trust. Musset v. Bingle, 1 W.N. 170 (1876); Masters v. 
Masters, 1 P.Wms. 420 (1717); Detwiler v. Hartman, 37 N.J. Eq. 
347 (1883); Mcllvain v. Hockaday, 36 Tex. Civ. App. 1, 81 S.W. 
54 (1904). See Jones v. Creaner, 13 O.C.C. N.S. 585 (1910), 
aff’d. without opinion, 87 Ohio S. 480, 102 N.E. 1126 (1912); Re 
McArdle’s Will, 264 N.Y.S. 764, 147 Misc. 876 (1933). 

(b) A trust for the upkeep of a grave, monument, etc., has gen- 
erally been held invalid. The ground of the invalidity of these trusts 
was not the failure of the cestui, but rather that these cases were within 
the rule against perpetuities. ‘Only in rare instances do courts notice 
the fact that as private trusts, these cemetery upkeep trusts contain the 
vice of the lack of a living beneficiary.” 1 Bogert on Trusts p. 484. 
The following authorities have held a trust for the upkeep of a grave 
invalid as contravening the rule against perpetuities or creating a trust 
in perpetuity: Re Rogerson, 1 Ch. 715, 70 L.J. Ch. N.S. 444 (1901); 
Re Barker, 25 T.L.R. 753 (1909); Coit v. Comstock, 51 Conn. 352, 
50 Am. Rep. 29 (1883); McCartney v. Jacobs, 288 Ill. 568, 123 
N.E. 557, 4 A.L.R. 1120 (1919); Cf. Re Chardon, L.R. Ch. 464 
(1928) holding a trust to a cemetery association for the upkeep of two 
graves valid. See Hoopert v. Geyel, 25 O.N.P. N.S. 516 (1934). The 
common law rule against perpetuities intended to avoid restraints on 
alienation requires the vesting of an interest within the period of lives 
in being and twenty-one years. It has been applied to trusts on a rule of 
permissible duration, the courts holding that a trust may not exist longer 
than this period. 

Where the period of upkeep of a grave, monument, etc., is so 
limited as not to continue beyond the period of the rule against perpetui- 
ties, the trust has been upheld despite the lack of a cestui. Lloyd v. 
Lloyd, 2 Sim. N.S. 255, 21 L.J. Ch. 596 (1852). Trusts for the 
upkeep of graves have now been made valid by statute, if a cemetery 
association be made the trustee. See Ohio G.C. 10110 to this effect; 
Hiff v. Hibbs, 215 Ia. 253, 245 N.W. 247 (1932). 

The second exception to the rule requiring a cestui is the bequest 
for the maintenance of animals. Although the beneficiaries, horses, 
dogs, etc., cannot come into a court of equity and call the trustees to 
account, trusts for their maintenance have been upheld. Jn Re Dean, 
41 Ch. Div. 552, 58 L.J. Ch. 693 (1889); Re Kelly, (1932) Irish 
Rep. 255; Willett v. Willett, 197 Ky. 663, 247 S.W. 739 (1923); 
Cf., In Re Howells Estate, 260 N.Y.S. 598 (1932). See notes in 17 
Minn. L. Rev. 563 (1933); 42 YALE L. J. 1270 (1933) and 33 
Law Q. Rev. 343 at 359 (1917) “Restraints on Alienation.” But the 
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trust cannot be limited specifically to the life of an animal; for if this 
were allowed, testators might choose a favorite crocodile as a measuring 
life which life might last longer than “lives in being and twenty-one 
years.” And “lives” within the rule means human lives. See Gray, 
“Gifts for a Non-charitable purpose,” 15 Harv. L. Rev. 509, 530 
(1902). Also see In Re Howells’ Estate, supra, holding a trust mea- 
sured by the lives of five animals and one human being void. 

The foregoing trusts are private trusts and are to be distinguished 
from charitable trusts in legal consequence. The charitable trust is not 
affected by either the lack of a definite cestui or the rule with respect 
to duration of private trusts. Since the trust is for a public good, the 
attorney general may enforce it. ‘Thus a bequest “‘to the Priests of Mt. 
Lebanon, Syria, to pay for masses” has been held valid as a charitable 
trust. In re Stephen’s Estate, 269 N.Y.S. 614, 150 Misc. 27 (1934). 
See Minutum v. Conception Abbey, 166 Tenn. 290, 61 S.W. 2d 352 
(1933). The upkeep of a public cemetery (as distinguished from a 
private grave) or a grave attached to a church have been upheld as 
charitable trusts. Chapman v. Newell, 146 Ia. 45, 125 N.W. 324 
(1910). A trust to keep up a family ground has been sustained as a 
charitable trust. Ford v. Ford, 91 Ky. 572 (1891); Naumann v. 
Weidman, 182 Pa. St. 263, 37 Atl. 863 (1897); contra, Kelly v. 
Nicholas, 17 R.I. 306 (1890). 

From the foregoing discussion it seems that the majority of the 
courts would have held this bequest for the upkeep of a grave an invalid 
trust, not because of the lack of a cestui, but because the attempted trust 
might continue beyond the period of the rule against perpetuities. “The 
court found that the testator did not even intend a trust. The court 
suggested, that the fact that the testator gave his executor the privilege 
of transferring the power of caring for the grave to a cemetery associa- 
tion was indicative of the fact that no trust was to be imposed upon the 
executor. It is submitted that not only is it legal and proper to occupy 
the dual position of trustee and executor, but a trustee may transfer his 
duties to another trustee if the testator permits it. 1 Bogert on Trusts, 
sec. 512. It is difficult to see, therefore, how the court concludes that 
because the executor might pass his duty of upkeep of the graves to the 
cemetery association, he did not intend a trust. While the decision is in 
harmony with the weight of authority, it seems that the rationalization 
is not. 

B. BERNARD WoLsoN 
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VALIDITY OF PaRTICIPATION TRusts—STATUS OF PURCHASERS 
OF PaRTICIPATING CERTIFICATES 


In Ulmer v. Fulton, Supt. of Banks, 129 Ohio St. 323, 195 N.E. 
557 (1935), the plaintiff representing a majority of participation cer- 
tificate holders sought to enjoin the transfer of the trust res to a new 
trustee, after the original trustee failed as a banking institution. The 
certificate holders sought the position of general creditors of the bank, 
for in this way they would realize more on their certificates than if they 
were compelled to satisfy their claims from the trust res. The court 
decided that the creation of the trust by the bank, which acted as settlor 
trustee, was an ultra vires act, was contra to public policy, and not 
within the power granted it by the Banking Act, Gen. Code, Sec. 710 
et seq., and therefore was void. The net result of this case was to put 
the certificate holder in a position better than that previously occupied 
as the cestui in the trust. 

Since the actual holding in the Ulmer case was that the purchasers 
of participating certificates were general creditors, the declaration that 
the trust was void as contra to public policy may, if later fact situations 
demand it, be limited to the facts in the particular case. It seems a 
pretty complete destruction of a useful business and investment device, if 
the syllabus in the Ulmer case is to be taken literally in all circumstances. 

In a recent case, State ex rel Squire v. The Central United National 
Bank, 4 Ohio Op. 485, 20 Abs. 238 (1935), Judge Hertz of the 
Cuyahoga Common Pleas Court decided that facts existed for such an 
interpretation of the Ulmer case. The suit was instigated by the Super- 
intendent of Banks to have the trust declared void. It was the position 
of the common pleas court that the participation certificate holders only 
were to have the alternative privileges of having the trust set aside, or 
of having it continued with the successor trustee. The court in refusing 
to upset the trust stated that the bank could not set up such abuse of its 
own authority to defeat its contract with the cestuis. Participation trusts 
are not improper when the settlor does not act as trustee, it was there- 
fore held that the trust should not be considered void, but merely void- 
able. Bowden v. Citizens Loan & Trust Co., 259 N.W. 815 (Minn. 
1935); Bogert, Trusts & Trustees, Sec. 676 (1935). 

Even if it is conceded that the participation trust was void, because 
the bank did not have the power under the Banking Act to act in the 
dual capacity of settlor trustee, the question remains what is to be done 
with the res? The trust can be considered void ab initio, in which event 
the res would still be in the settlor. Under those circumstances the 
cestuis in the participation trust would have to come in as creditors 
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of the settlor under the broad view of the Ulmer case. The case being 
one of first impression certain analogies may be suggested. The fx!low- 
ing might have a bearing in disposing of the trust res: first, declare a 
resulting trust for the cestuis; or perhaps, second, a constructive trust 
for the cestuis; third, establish an equitable lien for the cestuis; or, 
fourth, apply the principle of marshalling assets. 

A resulting trust arises in any of three situations: first, where one 
pays the purchase money for property, but takes title to it in another’s 
name; second, when an express trust fails in whole or in part; and 
third, where there is a surplus after the trust is administered. This case 
would fall within the second class, if this solution is suitable. A partici- 
pation trust is a perfectly legal business device, when validly created. 
Cases falling within the second class of resulting trusts have been upheld 
where the express trust failed. For example: Where the beneficiary 
was not named in the trust, Union Trust Co. of Pittsburg v. McCari- 
gin, 24 F (2d) 459 (D.C. 1927); Byron v. Bigelow, 77 Conn. 604, 
60 A. 266 (1905); where the cestuis were named with uncertainty, 
Clark v. Campbell, 82 N.H. 281, 133 A. 166, 45 A.L.R. 1433 
(1926); Davison v. Wyman, 214 Mass. 192, 100 N.E. 1105 
(1913); where the trust was illegal under the rule against perpetuities; 
St. Pauls Church v. Atty. General, 164 Mass. 188, 41 N.E. 231 
(1895); Lillys Estate, 272 Pa. 143, 28 A.L.R. 366 (1922); Armory 
v. Trustees of Amherst College, 229 Mass. 374, 118 N.E. 933 
(1918); where the express trust failed for indefiniteness or impossibil- 
ity; Bosset v. Palletti, Andretta & Co., 117 Conn. 58, 166 A. 752 
(1933). The device of a resulting trust is used in such cases by the 
court to effectuate the intent of the settlor. Bogert, Trusts & Trustees, 
sec. 468 (1935). See 9 Cinn. L. Rev. 940 (1935). Although the 
express trust in this case was not validly created it is possible that the 
doctrine underlying the cases mentioned, and many others, would not 
be extended unwarrantedly by applying the present facts. 

Secondly, the court could use the device of a constructive trust to 
prevent the depositors from being unjustly enriched at the expense of 
the certificate holders. If the creditors of the bank had been permitted 
to share in the trust res, they would have been enriched to the extent of 
the original money paid for the res, which went into the general assets 
of the bank and was available to creditors. See generally, Davis v. Otty, 
35 Beav. 208 (Chan. 1865); Duncan v. Dazey, 318 Ill. 500, 149 
N.E. 495 (1925); Bogert, Trusts & Trustees, Sec. 471, 501 (1935). 

It would be possible to establish an equitable lien on the proceeds of 
the res for the certificate holders. The cestuis, upon paying good con- 
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sideration for their certificates, thought they were actually becoming 
cestuis in a trust. However, by principles of equity, where the trust is set 
aside, the certificate holders may be given a lien on the res which was 
purchased with their money. The lien in this instance would give the 
certificate holders a preference over general creditors as to the proceeds 
of the res. A dictum from Seiger v. Seiger, 162 Minn. 322, 202 N.W. 
742 (1925), advanced the point that, where a trustee wrongfully 
invests money, the beneficiary may have a lien or a charge upon the res. 

Lastly, it is remotely possible to apply the theory of marshalling 
assets. According to the Ulmer case the creditors of the bank are 
allowed to satisfy their claims from the general assets of the bank, and 
from the trust res also. It would only seem equitable to require the 
creditors of the bank to come against the general assets first, and leave 
the res for the certificate holders, with whose money the res was pur- 
chased. See McMahan v. Fetherstonhaugh, 1 I.R. 83 (1895). 

By the above four solutions, the cestui is put in status quo to the 
detriment of no other claimant. If Squire v. Central United National 
Bank is carried to the Supreme Court the Ulmer case may be reaffirmed 
in its sweeping nullification of the trust in the interest of general cred- 
itors, or it may be limited, and a remedy adopted in the interest of the 
certificate holders. It is a choice of policies. 

Seymour A. TREITELMAN 


WORKMEN’S COMPENSATION 


EXEMPTION OF AWARD From ATTACHMENT AFTER PAYMENT 
To InJuRED EMPLOYEE 


Plaintiff employee recovered an award under the provisions of the 
Workmens’ Compensation Act, and deposited it in a bank unmixed 
with other funds. There it was attached by plaintiff’s creditors for the 
payment of pre-existing debts. Plaintiff petitioned the Common Pleas 
Court of Stark County to have the funds declared exempt from execu- 
tion. The court held that compensation was not exempt from attach- 
ment and execution after payment in view of the express working of 
Section 1465-88 Ohio General Code. Talaba v. Auld, 19 Abs. 676, 3 
Ohio Op. 556, affirmed by the Court of Appeals without opinion in 
4 Ohio Op. 252 (1935). 

The pertinent part of Section 1465-88 of the Ohio General Code 
provides that “Compensation before payment shall be exempt from all 
claims of creditors and from any attachment or execution, and shall be 
paid only to such employees or their dependents.” 
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It is settled that no property is exempt from seizure for debts unless 
it has been made so by statute. Chandler v. Horne, 23 Ohio App. 1, 
154 N.E. 748, 5 Abs. 3 (1926). Owing to dissimilarity of statutes, 
the decisions of the courts of other jurisdictions on the problem involved 
in the principal case have not been uniform. Construing a Texas statute 
providing that “all compensation allowed . . . shall be exempt,” etc., 
the courts of that state have held compensation exempt from execution 
both before and after payment to the injured employee. Gaddy v. First 
Nat. Bank of Beaumont, 115 Tex. 393, 283 S.W. 472 (1926). Like- 
wise, under a statute providing that “compensation or benefits due. . . 
shall be exempt from all claims of creditors,” the New York Court of 
Appeals, speaking through Chief Justice Cardozo in Surace v. Danna, 
248 N.Y. 18, 161 N.E. 315 (1928), held that compensation continues 
to be exempt after deposit to the employee’s credit in a trust company. 
These New York and Texas decisions were based on the ground that 
the award represents a maintenance fund for the injured employee 
during periods of disability and to permit the money to be taken by cred- 
itors as soon as it reaches the employee would effectually thwart this 
desirable social policy. But under a statute reading, “claims or payments 
due . .. shall be exempt,” it was held in Hawthorn v. Davis, 140 So. 
56 (La. 1932), that the award was exempt only before payment on the 
ground that such was the manifest intent of the legislature. This was 
also the view taken in Wartella v. Osick, 108 Pa. Super. 589, 165 A. 
660 (1933), where the statute exempted “claims for payments due.” 

Closely analogous to the statute involved in the instant case is the 
section of the federal pension law dealing with the exemption of war 
veterans’ pensions from the claims of creditors. 38 U.S.C.A. Sec. 54 
(Repealed Aug. 12, 1935, C. 510, Sec. 3, 49 Stat. 609) provided that 
any sum of money “due or to become due” shall be exempt, “whether 
the same remains with the Pension Office, or any officer or agent there- 
of, or is in course of transmission to the pensioner entitled thereto.” It 
has been uniformly held that by necessary implication from the explicit 
wording of this act, pension money is not exempt after it has reached the 
pensioner. Fulwiler v. Infield, 6 O.C.C. 36, 3 O.C.D. 338 (1891); 
affirmed without opinion in Wilson v. Fulwiler, 52 Ohio St. 623 
(1894); McIntosh v. Aubrey, 185 U.S. 122, 22 S.C. 561 (1901). 
However, under a federal statute, 38 U.S.C.A. Sec. 618, which pro- 
vides that “no sum payable to a veteran . . ., no adjusted service certifi- 
cate, and no proceeds of any loan made on such certificate shall be sub- 
ject to attachment,” etc., it has been held that the proceeds of a loan 
on an adjusted war service certificate are exempt fro1a execution so long 
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as the fund can reasonably be traced. Second Nat. Bank v. Hoblit, 41 
Ohio App. 126, 179 N.E. 812 (1931). 

It is to be noted that the Ohio statute in question differs from those 
quoted above in that it contains in clear language the qualification that 
the award is to be exempt “before payment.” Thus, it is not open to 
the liberal construction that has been given the New York and Texas 
Statutes. But, as was stated by the court, the statute does not effectuate 
nor carry out the broad purposes of the Workmen’s Compensation Act. 
The act was designed to provide a means of livelihood for the injured 
employee during disability and to prevent him from becoming a charge 
on the public. These objects are to a great extent defeated if the funds 
are subject to attachment immediately upon receipt by the disabled em- 
ployee. For these reasons, in line with the court’s suggestion, it is 
desirable that the statute be amended so as to exempt from attachment 
and execution compensation both before and after payment. 

Arcu. R. Hicks, JR. 
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Law AND THE Lawyers — Edward S. Robinson. The Mac- 
millan Company, New York City. 1935 


In this book Edward S. Robinson, professor of psychology at Yale 
University, undertakes the Herculean task of reducing law to a psy- 
chological and sociological science. It is time, he urges, for the law men 
to realize that every legal problem involves human beings and is essen- 
tially a conflict of human interests. It is impossible to separate law from 
psychology by the setting up of arbitrary rules. The law has met some 
of its greatest theoretical problems by assumptions regarding human 
nature which obviously are false. “Instead of showing law students 
how natural it is that juries have tended to be lenient towards sick men 
and pretty women, such matters have been treated as unfortunate acci- 
dents which have no real relationship to the legal process.”* ‘There is, 
too, much fiction in law and not enough fact. 

Lawyers do not look with favor upon one who brings forth such pro- 
gressive ideas. ‘They rush to the defense of their technique with char- 
acteristic conservatism. For centuries the lawyers have applied their own 
methods and have shrouded them with theories and fictions which the 
laymen cannot and must not understand. Old-fashioned ideas of prece- 
dent, the “reasonable man,” and similar concepts must now give way to 
a new philosophy—a philosophy based on fact, experience and under- 
standing. “What will be required of the new juristic philosophy is a 
kind of intellectual leadership that will teach people how to discard old 
ideas when experience plainly proves those ideas to be wrong or futile.” * 
In examining opinions a fact-minded jurisprudence will take into account 
the psychological, sociological, and economic details of the particular 
case as well as the background of the court in relationship to the case at 
bar. Looked upon in this light it will become unnecessary for judges to 
base their decisions upon precedents or legal theories chosen to justify 
the result which they want to reach. 

Professor Robinson acknowledges the efforts made by the realists 
who have recognized the psychological basis of a great deal of our law. 
Their chief problem in his opinion has been to discover a school of 
psychological thought broad enough to follow and this is just about im- 
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possible. It will be necessary for the lawyer to become sufficiently 
schooled in psychology to pick for himself an adequate theory. The 
jurist will have to be his own psychologist. 

A general picture of the process of individual deliberation is made 
an important and most interesting part of the book. ‘The author pre- 
sents a naturalistic’ picture of the judicial process. The opinions of 
judges offer an excellent field for psychological study even though the 
words and reasons used are chosen subsequent to the conclusion reached. 
Frequently the attitude, and sometimes the motives which prompted a 
decision, can be read into such opinions. There follows a discussion of 
the motives of deliberation and the search for the rule of a case. Pro- 
fessor Robinson makes clear that he is merely attempting to point out the 
psychological problems that present themselves as soon as one assumes 
an empirical attitude toward juridical study. He does not pretend to 
solve these problems summarily. 

There is a great deal to be said for a book promulgating a viewpoint 
as progressive as this. The thinking man cannot but agree that legal 
conflicts are human conflicts; that judges are human; and that psy- 
chology enters into every phase of law. Frequently the long juristic 
opinion, though technically complicated, is a personal expression of an 
attitude toward a particular issue. No doubt psychology can be over- 
emphasized; but where the fields of psychology and jurisprudence come 
together, the law should not ignore the union. 

An immediate reform of the legal system on the basis of psychology 
is of course impossible. Lawyers will protect their vested interests in 
“thocus-pocus”’ to the very limit—all the more strongly because they will 
realize the importance and merit of the naturalistic movement. The 
obstacles will be numerous and the progress slow; but there will be 
progress. 

It is doubtful whether this book will be popular with any except those 
persons who have a deep interest in legal philosophy. Never light read- 
ing, legal philosophy impregnated with psychological principles is not 
rendered less ponderous; nor is any attempt made to make it less diffi- 
cult to read. However, the latter portion of the book, made up of con- 
crete examples of the judicial process, is not only easy reading but genu- 
inely interesting. Perhaps this enhances the general theme promulgating 
the naturalistic approach. 

The book is particularly recommended to law students and young 
lawyers not only because they must be the driving force behind new 
ideas, but because so many of them are not acquainted with this element 


3 True to fact. 
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of the law. Such subjects are carefully avoided in our most progressive 
law schools. Students in whom a responsive chord is struck will find a 
wealth of footnote references bearing on the subject. 

Donatp J. HoLLINGsworTH 


PRECEDENT IN ENGLISH AND CONTINENTAL Law—A. L. Good- 
hart. Stevens &F Sons, Ltd., London, Eng., 1934 


In this book Professor Goodhart sets out to compare the merits of 
the common law doctrine of binding precedent with the continental 
theory of precedent established by practice. 

Becoming particularly interested in the question of just what are the 
arguments in support of the English system Professor Goodhart discovers 
that for the most part he can agree with none of them. He does give 
one justifiable reason for the common law doctrine and that was the 
early need for certainty in the law of England. This need was not so 
crying in continental countries for there, even before the Codes, there 
was the background of Roman law which furnished a legal system of 
developed doctrines. 

In building up a body of law there is a great need for certainty; 
there must be firm principles upon which the framework rests. This 
need for certainty in the development of the English law gave rise to 
the theory of binding precedents, for the entire job of construction was 
thrown upon the English judges. Precedents were the nails with which 
the English legal edifice was held together. 

It would seem then that if any other binding force is present prece- 
dent does not become important unless it would be to bolster up the 
weak places in the structure. On the Continent the Codes were devel- 
oped and thus formed a framework for law. The theory of precedent 
was not necessary but where a general practice developed under the 
Codes precedent eventually fixed that practice. 

Professor Goodhart then takes issue with Mr. W. M. Best who 
assumes that if the English law were codified, the common law doctrine 
of precedent would be the better method of interpretation. This is 
hardly true he maintains, for to impose upon the statutes a doctrine of 
strict interpretation would soon make them inflexible. 

Professor Goodhart then indicates that English law is codified to a 
far greater degree than most people realize; and claims that the binding 
precedent theory of interpretation is no longer a good one. His respect 
for the important part which precedent played in the development of 
English law is perhaps the only thing which prevents Professor Good- 
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hart from completely abandoning the doctrine of binding precedents. 
A legal system thoroughly established no longer requires the use of such 
a doctrine. Quoting from Professor Carleton Kemp Allen, to whose 
chair at Oxford he had just succeeded, Professor Goodhart says: “An 
English statute is not very old before it ceases to be a dry generalization 
and is seen through the medium of a number of concrete examples. The 
result is often startlingly different from what the enactment would seem 
to have intended.”* Seemingly to prove his point as made in the above 
quotation Professor Goodhart footnotes a quotation from Joseph Kohler 
which in part follows: “Interpretation may change and cannot but 
change. For instance, the interpretation of the French Code Civil has, 
within a hundred years, undergone many changes. . . . Thus the whole 
law of unfair competition has grown out of two sections (1382, 1383) 
to which originally nobody had been able to ascribe any such meaning.” * 

From these quotations can be drawn the author’s point of view. 
While the original intendment of a statute may be completely changed 
under either a binding precedent or non-binding precedent theory of 
law, it is far better to follow the non-binding theory thus avoiding the 
“freezing” of a statute with its first interpretation. 

In a brief appendix Profesor Goodhart raises the question as to 
whether or not the Permanent Court of International Justice will adopt 
the binding precedent theory. Because of the present state of interna- 
tional law Professor Goodhart discerns a need for certainty which would 
justify the use of a binding precedent theory until international law be- 
comes more firmly established as a system. 

Professor Goodhart thus recognizes the fact that there is much 
to be said for binding precedents but when their use reaches a certain 
stage in the development of a legal system—a stage where continued 
application of the theory obstructs rather than aids further building and 
improvement, then the theory must be changed if not completely dis- 
carded. 

' DonaLp J. HoLtincswortH 


1 Law in the Making (2nd ed.), 1930, at p. 110. 
Joseph Kohler, Judicial Interpretation of Enacted Law, 1X Modern 


Legal Philosophy Series 192. 
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BAR ASSOCIATION NEWS 


The Student Bar Association of Ohio State University has com- 
pleted its second year of existence. The organization received strong 
impetus under the guiding hand of President William K. Thomas dur- 
ing the first year. Robert B. Gosline, president during the past year, 
put the association in permanent working order. 

Every activity of the Student Bar Association this year has been 
marked with success. The book exchange handled a large turnover 
which resulted in substantial savings to the law students making use of 
this service. A loan obtained last year was repaid and the exchange is 
now operating on a financially self-supporting basis. James Reed, the 
student in charge, is now handling books obtained by the Law JouRNAL 
in exchange for advertising space, and these are available to students at 
bargain prices. 

Examination books are being furnished to all students without extra 
charge as an added service of the Bar Association. The honor system 
for examinations has been retained and is operating successfully. 

The Law Journat has made remarkable progress. The circulation 
has exceeded the seven hundred mark and the publication is being 
recognized throughout the country. Exchanges have been arranged 
with more than thirty of the outstanding law publications of the country. 
The JourRNAL is now being cited in Shepard’s Ohio Citations and is 
included in the Index to Legal Periodicals as well as the Legal Periodical 
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Digest. The publication is receiving favorable comment from all quar- 
ters and the excellence of its material is testified to by the number of 
articles which have been reprinted in other legal periodicals. The Law 
Journat has been financed entirely by the Student Bar Association. 
The revenue obtained from subscriptions and advertising has increased 
enormously this year and this has largely accounted for the increased 
size of the book. In addition, a small surplus will probably be left for 
the new staff. 

The Moot Court program was conducted during the Winter 
quarter under the direction of Howard Neffner, chairman of the section 
on Law School Affairs. Thirty-four law students took part and argued 
cases before courts composed largely of seniors, three judges sitting on 
each case. Members of the team which won the Moot Court competi- 
tion were: R. Harold Thomas, Robert Schwartz, Edward Smart, J. L. 
Brownwell, Louis Stone, I. L. Smith, Sam E. Robinson, M. S. Nicholas, 
J. C. Brasheres, Joseph Cohen, Gilbert Siegel, L. D. Mathews, J. A. 
Martin, Albert Schwartz, Lester Bauman, F. F. Newcomb, D. H. 
Dehner, C. C. Patterson, and Dominic Renda. Members of the other 
team, many of whom won their individual cases, were: Harold E. 
Gottlieb, Bernard M. Solsberry, William Drennan, S. M. Jepson, C. E. 
Jones, S. E. Lloyd, T. A. Maggiore, Pasqual Areta, George Bailey, 
J. F. Carr, Jack Day, Charles Gramlich, Joseph Stern, Joseph Livorno, 
and William Creme. Outstanding arguments were presented by 
Dominic Renda, Jack Day, Robert Schwartz, and William Creme. 

Chief Justice Weygandt of the Ohio Supreme Court addressed the 
members of the Bar Association at a general meeting held February 12. 
Arrangements were made by Justin Folkerth, chairman of the Section 
on University Affairs. The Chief Justice discussed the preparation and 
presentation of a case before the Ohio Supreme Court. He emphasized 
the necessity of a thorough understanding of the theory of the case being 
litigated as well as a carefully analyzed knowledge of the authority relied 
upon. He presented the serious problem which is raised by unethical 
practices and suggested that its solution lay in the adherence to a more 
rigid code of professional ethics by lawyers, beginning with their entrance 
into law school and continuing through their entire professional career. 




















